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Court of Appeals of the District of Colombia. 


No. 3716. 

Maie H. Williams, Appellant, 
vs. 

Cuno H. Rudolph et al., <fec. 


a Supreme Court of the District of Columbia. 

Law. No. 65763. 

Maie H. Williams, Plaintiff, 
vs. 

Cuno H. Rudolph, James F. Oyster and Charles W. Kutz, Com¬ 
missioners of the District of Columbia, and John P. Healy, In¬ 
spector of Buildings of the District of Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed June 6, 1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 65753. 

Maie H. Williams, Plaintiff, 


Cuno H. Rudolph, James F. Oyster and Charles W. Kutz, Com¬ 
missioners of the District of Columbia, and John P. Healy, In¬ 
spector of Buildings of the District of Columbia, Respondents. 

Your petitioner respectfully represents to this Honorable Court: 
1. That she is a citizen of the United States and a resident of 
the District of Columbia and files this suit in her own right. 
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2. That the respondents, Cuno H. Rudolph, James F. Oyster and 
Charles W. Kutz are Commissioners of the District of Columbia 
and are sued as such, and that John P. Healy is the Inspector of 
Buildings of the District of Columbia and is sued as such. 

3. That heretofore to wit during the month of May, 1920, or 
more specifically on or about the 13th of May, 1920, your petitioner, 
who was then the owner of Lot 32 in Square 2532 in the City of 
Washington, District of Columbia, employed one George N. Ray, 
an architect in the City of Washington, District of Columbia, to 
draw plans for the construction of a store building on the said above 
descriDed property. 

Petitioner applied through her agents for a building permit to 
construct a building on said property and she is advised by 

2 the said George N. Ray, her architect, and Alexander Britton 
Browne, her real estate agent, and Richard J. Beall, her 

builder, that they in turn sought to obtain from the Building In¬ 
spector of the District of Columbia, a permit to build a store build¬ 
ing on said property, there being no building restrictions of any 
kind which in anywise prevented the construction of a store build¬ 
ing thereon, at the time these applications were made to the In¬ 
spector of Buildings of the District of Columbia, except that just 
before the first application to the Inspector of Buildings of the 
District of Columbia was made by petitioner through her agent, 
George N. Ray, and within the same month, on, to wit, the 24th of 
May, 1920, the then Commissioners of the District of Columbia 
undertook to adopt and enact an amendment to the Building Regu¬ 
lations to be known as Section 167-A, and provided in part that: 

“On a residence street where there is no property on the same 
block occupied and used for business purposes, no permit for the 
establishment or conduct of a business of any character, retail or 
wholesale, shall be granted until there shall be filed the written con¬ 
sents of the owners of three-fourths of the property within 200 feet 
of the site of the proposed establishment. * * * ” 

The Building Inspector refused to accept the application for a 
permit from the said George N. Ray, calling his attention to this 
new building regulation of the District of Columbia, known as Sec¬ 
tion 167-A, just enacted, and advised him that he see respondent 
Charles W. Kutz, the Engineer Commissioner of the District of 
Columbia. 

That thereupon, this respondent is informed by the said George 
N. Ray and one Randall H. Hagner, and therefore states as a fact, 
that the said George N. Ray and Randall H. Hagner pro- 

3 ceeded to the office of the Engineer Commissioner of the 
District of Columbia, the said respondent Charles W. Kutz 

and was then and there advised by the Engineer Commissioner that 
he was very sorry that he could not give them the permit, but that 
he would take it up with the other Commissioners. 

He, however, examined the plans and specifications and made no 
objection to them, nor did he indicate in any manner that they did 
not comply in every respect with all the building regulations and 
requirements, except with this amendment to the building code 
just enacted as Section 167-A. 
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A few days thereafter the said Ray and Hagner returned to the 
office of the said respondent, Charles W. Kutz, and was then advised 
by him that he could do nothing in the matter. 

He suggested as a remedy that they get signers within two hun¬ 
dred feet to consent. The said Ray and Hagner, as agents for this 
petitioner, then sought to get the property owners to make this a 
business street. 

That after two months of work on the part of the said Ray and 
Hagner, all in an effort to obtain a permit, without success, they 
delivered the plans, blue prints and everything in their possession 
connected with this matter, to the builder, R. J. Beall. 

4. Petitioner is informed by the said R. J. Beall and therefore 
states as a fact, that he, upon receipt of the papers applicable to 
obtaining the permit to build on this property, proceeded imme¬ 
diately to the District Building and made application anew 

4 for a permit to build a one-story store building on said prem¬ 
ises. The said R. J. Beall was denied a permit and was told 

that unless the application was accompanied by the signatures and 
consent of seventy-five per cent of the property owners within a 
radius of two hundred feet, the application could not be accepted 
and the permit would not be issued. 

The said R. J. Beaill sought the Engineer Commissioner of the 
District of Columbia, the respondent Charles W. Kutz, and sought 
to obtain authority or permission to direct the Inspector of Build¬ 
ings to issue the permit, but said authority and permission was de¬ 
nied him, although the said Engineer Commissioner, the respondent 
Charles W. Kutz, examined the written application, the surveyor’s 
plan and all the paper in connection with the application, all of 
which were duly signed and witnessed. The said application being 
in every respect in conformity with law and the specifications therein 
contained being in every respect in accordance with the building 
regulations of the District of Columbia, except as to the said amended 
Section 167-A. 

Thereafter, the respondent Charles W. Kutz advised said R. J. 
Beall “that he was very sorry that he had to turn him down on 
this permit,” to which the said R. J. Beall replied: “You did not 
tufn me down, sir. You turned down the widow of an ex-army 
(OTcer.” 

' Respondent Kutz said that the regulations had been passed to 
prevent one Mollie Schwartz from constructing a building on Con¬ 
necticut Avenue, just across the Connecticut Ave. bridge, and thart 
having passed the regulation, they could not waive it in favor of 
Mrs. Williams. 

5 Petitioner further states that she personally in the month 
of May 1920, went to the office of the Engineer Commis¬ 
sioner of the District of Columbia, the respondent Charles W. Kutz, 
aind endeavored to have this permit issued to her, but she was like¬ 
wise denied and the permit refused to her. 

5. Petitioner however, charges and avers that the application made 
by her and in her behalf by the architect as her agent, and by her 
real estate agent, as her agent, and by her builder as her agent, 
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were all had before the last day of August, 1920. The first regula¬ 
tions adopted by the members of the Zoning Commission of the 
District of Columbia did not become effective or operative until on, 
to wit, the 1st day of September, 1920, all as will more particularly 
appear by reference to the advertisement of such intention and pur¬ 
pose as printed in the Evening Star, a newspaper of general circula¬ 
tion in the District of Columbia under the issues of August 8th 
and 29th, 1920, a copy of which is hereto annexed, marked peti¬ 
tioner^ Exhibit 1 and prayed to be read and considered as a part of 
this petition as fully as if set forth in detail herein. 

6. Petitioner further says that the regulation sought to be adopted 
and inforced by the Commissioners of the District of Columbia, as 
amendment 167-A to the Building Regulations of the District of 
Columbia, is void and is beyond the scope and power of the Commis¬ 
sioners of the District of Columbia; that the Commissioners of the 
District of Columbia have, by said regulation undertaken to restrict 
the use and benefits of the petitioner in the lawful and proper use 
and benefit of her property; that the use for which said 

6 building is to be constructed and used would not in any¬ 
wise interfere with the peaceful enjoyment of all surround¬ 
ing property owners and occupants of all surrounding houses and 
dwellings, or would in anywise be injurious to the property in its 
vicinity or be subject in anywise to abatement as a nuisance, private 
or public. 

7th. Petitioner says that on March 1st, 1920, the Congress of the 
United Stales passed a law entitled 

“An Act to regulate the height, area and use of buildings in the 
District of Columbia, and to create a zoning commission, and for 
other purposes.” 

This law by its terms provided that: 

“Within six months after the passage of this act, and after public 
notice and hearing as hereinafter provided, the said commission 
shall divide the District of Columbia into certain districts, to be 
known, respectively, as height, area, and use districts, and shall 
adopt regulations specifying the height and area of buildings there¬ 
after to be erected or altered therein and the purposes for which 
buildings and premises therein may be used.” 

The said Act Further provides that public notice and hearings its 
provided in said Act shall be after \ 

“Notice of the time and place of such hearing shall be published 
for not less than ten consecutive days in one or more newspapers of 
general circulation, printed and published in the District of Co¬ 
lumbia.” 

Petitioner further says that the provisions of this Act above 
quoted, to wit, the Act of March 1st, 1920, in Section 11 thereof 
provides: 

“That all laws or parts of laws and regulations in conflict with 
the provisions of this Act are hereby repealed.” 

This Act was approved March 1st, 1920. The said Act further 
provides, Section 5: 

7 “That said Commission is authorized and empowered, to 
make such orders and adopt such regulations not inconsistr 
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ent with law as may be necessary to accomplish the purpose and 
carry into effect the purposes of this Act; that no order or regulation 
so adopted shall require any change in the plans, construction, or 
designated use of (a) a building for which a permit shall have been 
issued, or plans for which shall be on file with the inspector of build¬ 
ings of the District of Columbia at the time the orders or regulations 
authorized under this act are promulgated.” 

Petitioner is advised by her counsel and therefore states upon 
such advice that there was no power or right in the Commissioners 
of the Dist. of Col. or in the Engineer Commissioner of the District 
of Columbia or in the Inspector of Buildings of the District of Co¬ 
lumbia, or on the part of any person or persons employed directly 
under the Engineer Commissioner of the District of Columbia, or 
in any person employed in the office of the Inspector of Buildings 
of the District of Columbia to refuse to accept and file the applica¬ 
tion for a permit to construct a store building, when the same in 
every respect complied with law, and that their refusal so to do was 
in violation of law and contrary to all legal and equitable rights of 
the petitioner, and that as a result of their refusal so to do and their 
arbitrary position in so refusing, she has been seriously damaged 
and will in the future be greatly damaged and deprived of the prop¬ 
erty rights in this property unless relief be given her in the courts 
upon this petition. 

8th. Petitioner further says that she is advised by her counsel 
and therefore upon such advice states that there was no power vested 
in the Commissioners of the District of Columbia after the Act of 
March 1st 1920, was approved to make such regulation as they 
undertook to make, entitled 167-A, an amendment to the 
8 building regulations, and that no regulations having been 
adopted by the Zoning Commission until Wednesday, Sep¬ 
tember 1st, 1920, your complainant is entitled to a Writ of Man¬ 
damus issued against the Commissioners of the District of Colum¬ 
bia and the Building Inspector of the District of Columbia direct¬ 
ing them to issue the said permit to your petitioner for the con¬ 
struction of said building, and your petitioners only remedy is in 
this court for a Writ of Mandamus. 

Therefore premises considered petitioner prays: 

1. That a Writ of Mandamus issue out of this Honorable Court, 
directed to the respondents and each of them, requiring them to ap¬ 
pear in this court and answer this petition and show cause, if any 
they have, why a Writ of Mandamus should not be issued against 
them, requiring them to issue to your petitioner a permit to build 
a building for business purposes on Lot 32 in Square 2532 in the 
District of Columbia. 

2. And that your petitioner may have such other further and 
general relief as she may be entitled to, and to the court may seem 
just, reasonable and proper. 

J MAIE H. WILLIAMS, Petitioner. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 
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District of Columbia, To-wit: 

I, Maie H. Williams, being first duly sworn, on oath depose and 
say, that I have read the foregoing petition by me subscribed 

9 and know the contents thereof; that the matters and things 
therein contained as of my own knowledge are true; and 

those stated upon information and belief, I believe to be true. 

. MAIE H. WILLIAMS. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 1st day of June, 1921. 

[seal.] HARRY W. BRIMER, 

Notary Public , D. C. 

Exhibit 1. 

Announce Capital Zones Tomorrow. 

Law Goes Into Effect Wednesday. 

Result of Hearings Not Known. 

After six months of strenuous work the commission created by 
Congress is ready to announce tomorrow that it has zoned the 
National Capital into height, area and use districts for building pur¬ 
poses. 

On Wednesday the zoning law will be in effect. Under its terms 
the height of each new building, the percentage of the lot which it 
may occupy and the use to which it is to be put must conform to 
the regulations applying to the street on which it is to be located. 

There will be four use districts, residential, first commercial, sec¬ 
ond commercial and industrial. The commission has written into 
the law a list of business establishments which will be permitted in 
each of these four districts. 

The commission tentatively decided on four height districts and 
four area districts, but whether they have been changed since the 
public hearings were held will not be known until tomorrow. 

10 Wait Report Eagerly. 

The business men of the city are waiting eagerly to learn the de¬ 
cision of the commission on two requests which they presented at 
the public hearings: First, that more space be allowed along the 
various railroad tracks, on the river front near Anacostia, and above 
Georgetown for industrial development; second, that the height 
limit in the downtown part of the city be raised from 110 feet to 
130 feet. 

The present height limit downtown is 130 feet, but the zoning 
commission tentatively fixed it at 110 feet. 

There is also considerable interest in the question of how much 
territory the commission has set aside in the suburbs for detatched 
homes only. 
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Maps Not Yet Ready. 

Under the heading of area regulations, the commission will stipu¬ 
late upon what streets new homes can be built detatched, semi-de- 
tatched and in rows. 

The commission probably will not be able to give out copies of the 
final maps for several days. 

Office Buildings Must Be Lower. 

Zoning Commission Reduces Maximum in Some Sections. 

The zoning commission last night announced important changes 
in the height limits to which buildings may be erected in the down¬ 
town section of the city after the zoning law becomes effective on 
September 1. The commission made public a map showing the 
maximum heights which are being considered for the heart of the 
city. 

These will be subject to protest at the hearings beginning at the 
District building tomorrow and continuing throughout the week. 

The most outstanding change in height limits downtown is in the 
vicinity of the patent office and old land office. To prevent these 
buildings from becoming surrounded by taller structures the com¬ 
mission reduced the limit on several streets in that vicinity from 
110 feet to 85 feet. 

The north side of G street from 7th to 9th, the west side of 9th 
from F to Grant place and the south side of F from 9th to 8th were 
reduced from 110 to 85 feet to conform to the patent office. 

The entire area bounded by 6th, 7th, E and G streets has been re¬ 
duced to 85 feet. 

The changes are plainly shown on the accompanying map. Solid 
black indicates 110 feet and cross lines 85 feet. 

11 Although the 110-foot limit has been reduced in the 
vicinity of the patent office, several streets at the west end 
of the business section have been raised from an 85-foot limit to 110 
feet. They are: 

Both sides of Vermont avenue from K street to Thomas Circle. 
Connecticut avenue, both sides, from K to M streets. Pennsylvania 
avenue, both sides, from 17th to 18th streets. 

Rule to Show Cause. 

Filed June 6, 1921. 

******* 

Upon consideration of the petition of Maie H. Williams filed in 
the above entitled cause on this, the 6th day of June, A. D. 1921, 
praying for a mandamus against the Commissioners of the District 
of Columbia and the Building Inspector of the District of Columbia, 
it is, by the Court, this 6th day of June, A. D. 1921, 
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Ordered, That the respondents, and each of them, appear in this 
Court on Friday, the 10th day of June, A. D. 1021, at ten o’clock 
A. M., and show cause, if any they have, why a writ of mandamus 
should not issue out of this Court as prayed in said petition. Pro¬ 
vided, that a copy of this rule be served upon the respondents and 
each of them not later than the 8th day of June, A. D. 1921. 

By the Court, 

WALTER I. McCOY, 

Chief Justice. 



Marshal's Return. 


Served a copy of the within Rule on Cuno H. Rudolph, James F. 
Oyster and Charles W. Kutz, Commissioners D. of C. each per¬ 
sonally, and John P. Healy, Inspector of Buildings, Personally, 
June 7th, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 


Answer to Petition for Writ of Mandamus. 

Filed June 17, 1921. 

******* 

Come now Cuno H. Rudolph, James F. Oyster, and Charles W. 
Kutz, Commissioners of the District of Columbia, and John P. 
Healy, Inspector of Buildings of the District of Columbia, named as 
respondents in the above entitled cause and for answer to the petition 
for a writ of mandamus and to the rule to show cause issued in 
said petition, answering say: 

1, 2. Respondents admit as true the allegations contained in the 
first two paragraphs of said petition. 

3. Answering the third paragraph of said petition, these respond¬ 
ents say that they have no sufficient information to enable them to 
either admit or deny the allegations contained in said paragraph 
to the effect that petitioner herein was on or about the 13th day 
of May, 1920, the owner of lot 32, in square 3522, and call 
13 for strict proof of said allegations as to the ownership of said 
lot. Further answering said paragraph these respondents 
say they neither admit nor deny the allegations therein contained 
as to the employment by petitioner of one George N. Ray, as 
architect, to draw plans for the construction of a store building on 
said lot, but call for strict proof of said allegations should the same 
become necessary or material herein. Further answering said para¬ 
graph these respondents say that they admit that during the month 
of May, 1920, certain individuals representing themselves to be the 
agents of the petitioner herein maae application to the Inspector 
of Buildings of the District of Columbia for a permit to build a 
store building on lot 32 in square 3522 but that said application 
was refused and permit denied for the reason that on the 24th day 
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of May, 1920, the then Commissioners of the District of Columbia 
adopted and promulgated a certain amendment to the building reg¬ 
ulations of the District of Columbia which regulation is in the words 
and language following: 

“On a residence street where there is no property on the same 
block occupied and used for business purposes, no permit for the 
establishment or conduct of a business of any character, retail or 
wholesale, shall be granted until there shall be filed the written 
consents of the owners of three-fourths of the property within 200 
feet of the site of the proposed establishment. * * *” 

That said regulation is still in full force, virtue and effect and 
that the building which petitioner herein desires to erect, if erected 
would be a building used for business purposes and located on a 
residence street, to wit, Connecticut Avenue, between Florida Avenue 
and Bancroft Place, northwest, and that the written consents of 
the owners of three-fourths of the property within two hun- 

14 dred feet of the site of the proposed building were not and 
have not at any time been filed with the Building Inspector 

of the District of Columbia and that therefore the said application 
for building permit was denied pursuant to and in accordance with 
theprovisions of law hereinbefore set forth. 

Further answering said paragraph these respondents say that 
they are advised and believe and hence aver that the matters and 
things therein set forth concerning the further efforts of one George 
N. Ray and Rrandall H. Hagner, to obtain said building permit by 
consultation with respondent Charles W. Kutz are immaterial and 
irrelevant and not necessary to be answered, but that should it be 
considered that said allegations are material and relevant herein 
these respondents call for strict proof thereof. 

4. Answering paragraph four of said petition these respondents 

say that they are advised and believe and hence aver that the alle¬ 
gations of said paragraph are immaterial and irrelevant and un¬ 
necessary to be answered herein but that should the said allegations 
be deemed to be material herein these respondents call for strict proof 
thereof. ✓ 

5. Answering the fifth paragraph these respondents say that they 
admit as substantially correct and true the allegations therein set 
forth. 

6. Answering the sixth paragraph of said petition these respond¬ 
ents say that they are advised and believe and hence aver that so 
much of the allegations therein contained as alleged that the said 
amendment to the building regulations (which amendment is num¬ 
bered 167a) is void and is beyond the scope and power of the Com¬ 
missioners of the District of Columbia and that by it the said 

15 Commissioners have undertaken to restrict the use and bene¬ 
fits of the petitioner in the lawful and proper use and benefit 

of her property, are conclusions of law and are unnecessary to be 
answered herein. Further answering said paragraph these respond¬ 
ents deny that the use for which said building is to be constructed 
would not in anywise interfere with the peaceful enjoyment of 
surrounding houses and dwellings or would not in anywise be in- 
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jurious to the property of others in its vicinity but say that on the 
contrary a large number of owners of property in the immediate 
vicinity of said proposed buildings have protested to these respond¬ 
ents against the issuance* of a permit as prayed herein and have 
represented to these respondents that the granting of such permit 
and the use for business purposes of such structure as might be 
erected under such permit would be greatly injurious to the value of 
their property and to the peaceful enjoyment and occupation of 
all of the large number of residences in the immediate vicinity 
many of which said residences are costly buildings and are valuable 
pieces of property. 

7. Answering the seventh paragraph of petition these respond¬ 
ents say that they are advised and believe and hence aver that so 
much of said paragraph that has relation to the enactment and ap¬ 
plication hereto and effect of the terms and provisions of a certain 
Act of Congress approved March 1st, 1920, commonly known as 
the Zoning Law of the District of Columbia, are all conclusions of 
law and are not necessary to be answered herein. Further answer¬ 
ing said paragraph these respondents say that the building permit 
applied for by the petitioner herein in the month of May, 1920, was 

not granted for the reasons hereinbefore set forth, to wit, 

16 that there was not filed with the application for said permit 
the written consents of the property owners within 200 feet 

of said proposed building, which said consents were required by law 
then in full force and effect in the District of Columbia and ap¬ 
plicable to the facts of petitioner’s case which said building regula¬ 
tion or law was equally binding upon these respondents as upon 
any other citizens of the District of Columbia and that by virtue of 
the terms and provisions of said amendment to the building regula¬ 
tions known as Section 167a, these respondents were without right 
or power to grant said permit as requested by petitioner for the 
reason so to do would be violative of the terms and provisions of 
said building regulations, the building proposed to be erected by 
petitioner herein being proposed to be erected on a residence street 
as hereinbefore set forth. 

8. Answering the eighth paragraph of said petition these respond¬ 
ents say that they are advised and believe and hence aver that the 
allegations therein contained are conclusions of law and are unneces¬ 
sary to be answered herein. 

Further answering said petition these respondents show to the 
Court that the questions of law governing the case herein presented 
by the petitioner are now pending adjudication in the Supreme Court 
of the United States in the matter of Louis Brownlow, Charles W. 
Kutz, Commissioners of the District of Columbia, and John P. Healy, 
Inspector of Buildings of the District of Columbia, plaintiffs in error 
vs. Mollie Schwartz, defendant in error, wherein the Supreme Court 
of the United States by Mr. Justice Holmes, allowed a writ of error 
to the Court of Appeals of the District of Columbia on the 

17 10th day of June, 1921, under which said writ of error a re¬ 
view will be had of the judgment of the Court of Appeals of 

the District of Columbia in said case; and in which said case the 
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amendment to the building regulations of the District of Columbia, 
adopted May 24th, 1920, and known as Section 167a of said regula¬ 
tions was called in question and by the Court of Appeals of the Dis¬ 
trict of Columbia held to be beyond the scope and power of enact¬ 
ment by the said Commissioners. 

And having fully answered, these respondents pray to be dis¬ 
missed. 


/ 


CUNO H. RUDOLPH, 

C. W. KUTZ, 

JAS. F. OYSTER, 

Commissioners of the District of Columbia. 


JOHN R. HEALY, 

Inspector of Buildings of the District of Columbia. 


F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

Attorneys for Respondents. 


District of Columbia, ss: 

Cuno H. Rudolph, James F. Oyster, and Charles W. Kutz, Com¬ 
missioners of the District of Columbia, and John P. Healy, Inspector 
of Buildings of the District of Columbia, on oath say that they have 
read the foregoing answer and return by them subscribed 
18 and know the contents thereof and they verily believe the 
facts therein stated to be true. 

CUNO H. RUDOLPH, 

C. W. KUTZ, 

JAS. F. OYSTER, 

Commissioners of the District of Columbia. 
JOHN R. HEALY, 

Inspector of Buildings of the District of Columbia. 


Attorneys for Respondents. 

Subscribed and sworn to before me this 17th day of June, 1921. 
[seal.] DANIEL E. GARGES, 

Notary Public, District of Columbia. 

Demurrer. 

Filed June 17,1921. 

♦ ♦ * * * * * 

Comes now the petitioner and demurs to the answer of respondents 
and for reasons therefor says: That the Answer states no defense to 
the petition and the allegations thereof. 

W: GWYNN GARDINER, 

A tty. for Petitioner. 
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19 Motion to Intervene. 

Filed June 21, 1921. 

* * * * * * * 

Now come Reeve Lewis, George R. Putman, Virginia Cross, Eliza¬ 
beth H. Hemphill, Martha G. Hall, James L. Karrick, Jr., Emily C. 
Learned, H. Barrett Learned, and the Vestry of St. Margaret Parish, 
and move this Honorable Court for leave to intervene herein and to 
file an answer to the petition heretofore filed herein by the plaintiff, 
and to be made parties respondent to join with the other respondents 
in resisting the attempt to compel the issuance of a building permit 
as prayed in said petition and to take such other action as their in¬ 
terests may dictate. 

G. THOMAS DUNLOP, 
REEVE LEWIS, 

A ttomey8. 

Notice. 


W. Gwynn Gardiner, Esq., 

Attorney for Plaintiff: 

Take notice that the above Motion will be for hearing on Friday, 
June 24, 1921 at ten o’clock a. m. 

G. THOMAS DUNLOP, 

Attorney. 

Service accepted this 21st day of June, 1921. 

W. GWYNN GARDINER, 

Attorney for Plaintiff, 
By J. D. E., Jr. 

20 Affidavit of Reeve Lewis. 

******* 
District of Columbia, ss: 

Reeve Lewis being first duly sworn deposes and says that he is a 
resident of the District of Columbia, a member of the Bar of the Dis¬ 
trict of Columbia, of counsel for the parties named in the above 
and attached Motion, and is the owner in fee simple of Lot 22, Square 
2532 and the residence thereon, the same being number 2124 Ban¬ 
croft Place, Northwest, Washington, D. C., and located in the same 
square with Lot 32, Square 2532, on which plaintiff Maie H. 
Williams desires to erect a store building and for which purpose she 
seeks to compel the issuance of a building permit by her petition 
herein. 

Affiant further says on information and belief that the following 
individuals named in the above and attached Motion are the owners 
of property in the same neighborhood as follows, to wit, 

George R. Putman, owner in fee simple of Lot 21, Square 2532, 
and residence building thereon, 2126 Bancroft Place. 


MAIE H. WILLIAMS VS. CUNO H. RUDOLPH ET AL. 13 

Virginia Cross, owner in fee simple of Lot 51, Square 2532, and 
residence building thereon, 2136 and 2138 Bancroft JPlace. 

Elizabeth H. Hemphill, owner in fee simple of Lot 52, Square 
2532, and residence building thereon, 2108 Bancroft Place. 

Martha G. Hall, owner in fee simple of Lot 53, Square 2532, and 
residence building thereon, 2110 Bancroft Place. 

James L. Karrick, Jr., owner in fee simple with David Karrick 
of Lot 24, Square 2532, and residence building thereon, 2120 Ban¬ 
croft Place. 

21 All of the properties above named and residence buildings 
thereon being located in the same square with the site of 

plaintiffs proposed store building. 

Emily C. Learned and H. Barrett Learned, joint owners in fee 
simple of Lot 8 Square 2531, and residence building thereon, 2123 
Bancroft Place 

Vestry of St. Margaret Parish, owners of Lots 800 and 801 Square 
2532, and church building thereon at the comer of Connecticut 
Avenue and Bancroft Place. 

Affiant further says that the proposed store, if allowed to be 
erected and operated, will constitute a nuisance and a detriment and 
a source of special annoyance to him and his residential property 
aforesaid and will lessen the quiet and comfortable enjoyment thereof 
and permanently depreciate its value for residential purposes; and 
that such a store would have the same effect with respect to the other 
properties and the owners thereof hereinbefore named and with re¬ 
spect to still other unnamed residential properties in the same neigh¬ 
borhood. 

Affiant further says that he has read the answer filed in this cause 
on behalf of the original respondents and is informed and believes 
that there are other and material facts and issues not set up in and 
raised by said answer which are material to this cause and which 
these intervening respondents desire to set up and raise by such 
answer as they may be permitted to file. 

REEVE LEWIS. 

Subscribed and sworn to before me this 21st day of June 1921. 
[seal.] J. E. NELL, 

Notary Public, D. C. 

22 Memorandum. 

Filed July 11, 1921. 

******* 

The petition for leave to intervene is granted. The answer of the 
intervenor should be filed promptly and a copy served on the attor¬ 
ney for the relator. A decision will be made when the relator has 
demurred or pleaded to the answer of the intervenor. 

WALTER I. McCOY, 

. Chief Justice. 
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Supreme Court of the District of Columbia. 

Monday, July 11, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

Upon consideration of the motion of Reeve Lewis and others filed 
herein for leave to intervene in this cause, it is ordered that said mo¬ 
tion be, and it is hereby granted. 

23 Objections and Exceptions of Plaintiff. 

Filed July 13, 1921. 

******* 

The granting of the petition of the intervenors in the above en¬ 
titled cause is over the objections and subject to the exceptions of 
counsel for Maie H. Williams, a party in the above entitled cause. 
By the Court: 

WALTER I. McCOY, 

Chief Justice. 


Answer of Intervening Respondents. 

Filed July 28, 1921. 

******* 

Come now Reeve Lewis, George R. Putnam, Virginia Cross, Eliza¬ 
beth H. Hemphill, Martha G. Hall, James L. Karrick, Jr., H. Bar¬ 
rett Learned and the Vestry of St. Margaret Parish, and as inter¬ 
vening respondents and with leave of Court first had and obtained 
file this their answer to the petition for writ of mandamus filed 
herein and for such answer say: 

(1) These respondents are the owners of lots improved by resi¬ 
dence buildings or by a church building thereon, as follows: 

Reeve Lewis, owner in fee simple of Lot 22, Square 2532, and 
residence building thereon, 2124 Bancroft Place. 

George R. Putnam, owner in fee simple of Lot 21, Square 2532, 
and residence building thereon, 2126 Bancroft Place. 

24 Virginia Cross, owner in fee simple of Lot 51, Square 
2532, and residence building thereon, 2138 Bancroft Place. 

Elizabeth H. Hemphill, owner in fee simple of Lot 52, Square 
2532, and residence building thereon, 2108 Bancroft Place, said lot 
and residence being abutted by plaintiff's said lot 32 in the same 
square upon which she proposes to erect a store building. 

Martha G. Hall, owner in fee simple of Lot 53, Square 2532, and 
residence building thereon, 2110 Bancroft Place. 

James L. Karrick, Jr., owner in fee simple with David Karrick of 
Lot 24, Square 2532, and residence building thereon, 2120 Ban¬ 
croft Place. 
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all of the said lota and residence buildings thereon being situated in 
the same square with plaintiff’s said Lot 32, Square 2532, the site 
of plaintiff’s proposed store building, and 

H. Barrett Learned, joint owner in fee simple with his wife Emily 
C. Learned, of Lot 8, Square 2532, and residence building thereon, 
2123 Bancroft Place. 

Vestry of St. Margaret Parish, owners in fee simple of Lots 800 
and 801, Square 2532, and church building thereon at the comer 
of Connecticut Avenue and Bancroft Place. 

(2) These respondents are without knowledge and therefore deny 
that the plaintiff, Maie H. Williams, was on or about the 13th day 
of May, 1920, the owner of Lot 32, Square 2532 in the City of Wash¬ 
ington, District of Columbia as averred in paragraph three of her 
petition; these respondents further deny that plaintiff was the owner 
of said lot at any of the various times when application was made by 
her or on her behalf for a permit for the erection of a store building 
as in said petition alleged; on the contrary, respondents further say 

on information and belief that said Maie H. Williams, plain- 

25 tiff herein, did not acquire legal title to said Lot 32, Square 
2532, until July 15, 1920 by deed of that date recorded July 

21, 1920, in the Office of the Recorder of Deeds of the District of 
Columbia; wherefore these respondents aver that said plaintiff, Maie 
H. Williams, was not entitled to a permit for the erection of said store 
building and was properly refused the same under the law and 
regulations then in force, particularly Section 21 of the building 
regulations of the District of Columbia providing inter aha, as fol¬ 
lows: 

“Applications for (building) permits shall be made in writing 
by the owner and submitted in person, or be signed by the 
owner and witnessed by his builder, architect, or authorized 
agent, or signed with power of attorney for owner, or by proper 
officer or member of a corporation, company, of firm, * * * ’’ 

(3) Further answering these respondents say that the following 
provisions of Section 5 of the Act of Congress approved March 1, 
1920, known as the Zoning Law, which provisions are quoted in the 
petition herein, to wit: 

“Sec. 5. That said commission is authorized and empowered to 
make such orders and adopt such regulations not inconsistent with 
law as may be necessary to accomplish the purpose and carry into 
effect the provisions of this Act; Provided, That no order or reg¬ 
ulation so adopted shall require any change in the plans, con¬ 
struction, or designated use of (a) a building for which a permit 
shall have been issued, or plans for which shall be on file with the 
inspector of buildings of the District of Columbia at the time the 

orders or regulations authorized under this Act are promulgated 

* * 

do not apply to and exempt the plaintiff herein with respect to her 
proposed store building in question because prior to the time of 
promulgation of the orders and regulations authorized under said 
Zoning Law neither said plaintiff, Maie H. Williams, nor any 

26 one else acting in her behalf, had obtained from the In? 
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spector of Buildings or any other official of the District of 
Columbia the issuance of a permit for the erection of said proposed 
store building on the lot in question, or had placed “on file with 
the Inspector of Buildings of the District of Columbia” any 
application, request, or demand, for the issuance of such a permit, 
or had performed any other act or acts constituting in fact and in 
effect such a filing of plans as specified in the above quoted portion 
of Sect. 5 of the Zoning Law, or had otherwise complied with the 
exemption provisions of said law; wherefore the issuance of a permit 
for the erection of said proposed store building was, and is now, 
prohibited by the aforesaid Zoning Law and the regulations or 
orders enacted thereunder and now in force. 

(4) Further answering these respondents say on information and 
belief that following the refusal of a permit as recited in the petition 
herein, and up to the time the orders or regulations authorized under 
the aforesaid Zoning Law were promulgated, the plaintiff, Maie H. 
Williams, and those persons who had acted in her behalf, acquiesced 
in and continued to acquiesce in said refusal of a permit and made no 
effort whatever to effect the filing of an application for a permit, or 
to effect the filing of the plans in support thereof, or to compel the 
Building Inspector, or the Commissioners of the District of Columbia, 
to receive and to file the same and that neither said Inspector of 
Buildings nor any other official of the District of Columbia prior 
to the time the order or regulations authorized under the Zoning 

Law were promulgated, or at any time since, ever refused a 
27 request of plaintiff or in her behalf to place on file with 

the Inspector of Buildings of the District of Columbia an 
application for, or plans for the said store building in question. 

(5) And further answering paragraph 6 of the plaintiff’s petition 
herein, respondents deny that the use for which the proposed 
store building is to be constructed and used would not in any way 
interfere with the peaceful enjoyment of all surrounding property 
owners and occupants of all surrounding houses and dwellings, 
or would in anywise be injurious to the property in its vicinity 
or be subject in anywise to abatement as a nuisance, private or 
public; and on the contrary, these respondents say that the pro¬ 
posed store, if erected and operated, will constitute a nuisance and 
a detriment and a source of special nuisance to these respondents 
and each of them and to their residential and church property 
aforesaid and will lesson the quiet and comfortable enjoyment 
thereof and permanently depreciate the value thereof for residential 
and church purposes. 

(6) And further answering these respondents say that, the 
United States Supreme Court having by writ of error in what is 
known as the Schwartz Case (referred to in paragraph 8 of the 
Answer of the original respondents herein) taken up that case for 
review of the decision of the Court of Appeals of the District of 
Columbia holding invalid Section 167a of the Building Regulations 
upon which section the original respondents herein refused the per¬ 
mit sought by plaintiff herein, this court, as a matter of comity and 
put of respect for the pendency of that question before the 
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28 U. S. Supreme Court, should forthwith stay and suspend all 
proceedings in this cause to await the decision of said United 

States Supreme Court in said Schwartz case. 

(7) Answering paragraph 4 of said petition these respondents 
say that they are without knowledge as to the matters alleged in said 
paragraph and therefore deny the same and call for strict proof 
thereof. Further answering these respondents say that a discretion 
was reposed by law in the Inspector of Buildings of the District of 
Columbia to approve or disapprove plans for such structures as the 
proposed store in question and that as a matter of fact said Build¬ 
ing Inspector has not exercised such discretion and it is not alleged 
in the petition herein that said Building Inspector or any other 
official of the District of Columbia having authority so to do, has 
exercised such discretion, wherefore, since it appears that the issu¬ 
ance of the permit in question must involve the exercise of discretion 
by the Building Inspector of the District of Columbia or other Official 
of the District authorized to issue said permit, and no such discretion 
having been exercised, remedy by mandamus does not lie, and the 
writ will not issue, and the petition should be dismissed. 

(8) And further answering said petition these respondents show 
to the Court that the vacant lot upon which it is proposed to erect 
the store in question is in a neighborhood completely built up with 
residence buildings surrounding said lot; that there is no other 
lot in that square that is not occupied by such a residence building 
and that the fact is, and it is but reasonable to presume, that per¬ 
sons are at this time in possession and occupation of said residence 

premises whose interests will be injuriously affected by the 

29 erection of said store building and who should therefore have 
an opportunity to be heard; wherefore the remedy by man¬ 
damus does not lie and the writ should not issue and the petition 
should be dismissed. 

(9) And further these intervening respondents hereby and in 
addition hereto adopt as their own the answer of Cuno H. Rudolph, 
James F. Oyster and Charles W. Kutz, Commissioners of the Dis¬ 
trict of Columbia, and John P. Healy, Inspector of Buildings of the 
District of Columbia, heretofore filed herein on the 17th day of 
June, 1921, and pray that the same may be taken and read as the 
further answer of these intervening respondents. 

REEVE LEWIS. 

GEORGE R. PUTNAM. 

MARTHA G. HALL. 

JAMES L. KARRICK, Jr. 

H. BARRETT LEARNED. 

CLARENCE F. NORMENT, 

WILLIAM WALLER, 

LE ROY TUTTLE, 

CHARLES T. JEWELL, 

I. W. LITTELL, 

WM. H. HERRON, 

E. J. DORN, 

As Vestry of St. Margaret Parish, 
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District op Columbia, ss: 

The undersigned, named as respondents in the foregoing Answer 
of Intervening Respondents, each on oath says that he, or she, has 
read the foregoing answer by him, or her, subscribed and 

30 knows the contents thereof and verily believes the facts 
therein stated to be true. 

REEVE LEWIS. 

CHAS. T. JEWELL. 

E. J. DORN. 

LE ROY TUTTLE. 

JAMES L. KARRICK, Jr. 

H. BARRETT LEARNED. 
CLARENCE F. NORMENT. 
WILLIAM WALLER. 

WM. H. HERRON. 

Subscribed and sworn to before me this 13th day of July, 1921. 

marie McDonald, 

[seal.] Notary Public, District of Columbia. 

District of Columbia, ss: 

The undersigned, named as respondents in the foregoing Answer 
of Intervening Respondents, each on oath says that he, or she, has 
read the foregoing answer by him, or her, subscribed and knows the 
contents thereof and verily believes the facts therein stated to be true. 

I. W. LITTELL. 

Subscribed and sworn to before me this 15 day of July, 1921. 

KATHLEEN W. NOEL, 

[seal.J Notary Public, District of Columbia. 

State of New Jersey, 

County of Cape May, ss: 

The unde-signed, named as respondent in the foregoing Answer 
of Intervening Respondents, on oath says that he has read the 

31 foregoing answer by him subscribed and knows the contents 
thereof and verily believes the facts therein stated to be true. 

GEORGE R. PUTNAM. 

Subscribed and sworn to before me this 20 day of July, 1921. 

GILBERT C. HUGHES, 

[seal.] Notary Public, N. J. 


Commission expires July 2, 1923. 
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State of New Jersey, 

County of Atlantic, 88: 

The undersigned, named as respondent in the foregoing Answer 
of Intervening Respondents, on oath says that she has read the fore¬ 
going answer by her subscribed and knows the contents thereof and 
verily believes the facts therein stated to be true. 

MARTHA G. HALL. 

Subscribed and sworn to before me this 25th day of July, 1921. 

BERNARD F. DEVER, 

[seal.] Notary Public. 

32 Waiver of Signatures. 

In order to expedite the filing of this Answer plaintiff hereby, 
through her counsel, agrees that the foregoing Answer shall have the 
same force and effect as if also duly signed and verified by Herbert 
Scott Smith and C. B. Keferstein, as members of the Vestry of St. 
Margaret Parish, and by Virginia Cross and Elizabeth H. Hemphill. 

Receipt of copy of the foregoing answer is also hereby acknowl¬ 
edged 

Washington, D. C., July 27th, 1921. 

W. GWYNN GARDINER, 

Of Counsel for Plaintiff. 

Demwrrer. 

Filed July 28, 1921. 

******* 

Comes now the petitioner by her counsel and demurs to the answer 
of the intervenors, filed in the above entitled cause, for reasons, 
therefor, says: 

1. That the petition does not set up a defence to the allegations of 
the petition. 

2. And for other, further, and general reasons as shown upon the 
face of the pleadings. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 

33 Motion to Strike Out. 

Filed July 28, 1921. 

* * • * * * * * 

Comes now the petitioner by her counsel and moves the court to 
strike from the files the answer of the intervenors, and for reasons 
therefor says: 
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1. That in and by said answer it is shown that the intervenors 
have no legal rights in the controversy between the petitioner and 
the public officials named as respondents in said petition. 

2. That in and by said petition the intervenors admit that they 
have no personal knowledge of any of the matters and things which 
are the subject of controversy between the petitioner and the respond¬ 
ents, and denial in their petition of the facts alleged by petitioner is 
based entirely upon the fact that they have no knowledge, and, since 
no knowledge, deny. 

3. The intervening respondents by their answer do not in any 
wise make claim that they are within the area prescribed by the 
regulations of the Commissioners, set forth in the petition, and upon 
which the Commissioners rely for their authority in refusing a permit 
to petitioner when the various applications were tendered to the 
building inspector for a permit to construct, and the various requests 
made of the Engineer Commissioner of the District to have him 
instruct the building inspector to issue the building permit to peti¬ 
tioner. 


4. And for other, further, and general reasons as shown upon the 
face of the pleading. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 


34 Memorandum,. 

Filed August 15, 1921. 

♦ * * * * * * 

In the Schwartz Case the Court of Appeals did not mention the 
question of ownership of the property nor did the return raise it 
specifically but only indirectly by alleging that the relator was not 
the real party in interest. In the present case the return of the Com¬ 
missioners and the answer of the intervenors make an issue of the 
question of ownership. An application for a building permit must 
be filed by the owner or by his agent. 

In the Schwartz Case it was alleged that the application for a 
permit with the plans and specifications were filed with the building 
inspector. There is no allegation to that effect here nor is it alleged 
that leave to file an application and plans was refused so Section 5 of 
the zoning law does not protect the relator. The Commissioners of 
the District no longer have any power in the premises. 

The demurrer and motion to strike out are overruled. 

WALTER I. McCOY, 

Chief Justice. 
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35 Supreme Court of the District of Columbia. 

Tuesday, August 16th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ * * * * * * 

Before the Chief Justice. 

Come now the parties hereto by their respective attorneys of record 
and this cause heretofore heard upon the petition, rule to show cause, 
answers of respondents and intervenors, the demurrers filed and mo^ 
tion to strike out the answer of intervenors, and submitted to the 
Court having been considered, it is ordered that said demurrers and 
motion to strike out, be and the same are hereby severally overruled. 
Thereupon, the petitioner elects to stand and judgment is ordered. 

Wherefore, it is ordered that the rule to show cause be, and the 
same is hereby discharged and the petition dismissed. Further it 
is considered that the said respondents and intervenors recover of 
petitioner their costs of defense to the taxed by the clerk and have 
execution thereof. 

From the foregoing the petitioner by her attorney of record in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for costs is hereby fixed in the sum of 
One Hundred Dollars. 

36 Assignments of Error. 

Filed August 26,1921. 

* * * * * * * 

First Assignment of Error. 

The court committed error in overruling the demurrer to the 
answer of the respondents. 

Second Assignment of Error. 

The court committed errcr in overruling the demurrer and motion 
to strike out, filed to the answer of the respondents intervenors. 

Third Assignment of Error. 

The court committed error in dismissing the petition of petitioner. 

Fourth Assignment of Error. 

The court committed error in holding that the answer states suffi¬ 
cient facts to constitute a defense to the petition. 
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Fifth Assignment of Error. 

The court committed error in permitting the intervening respond¬ 
ents to intervene in this cause. 

Sixth Assignment of Error. 

The court committed error in denying the Writ of Mandamus, 
prayed for in the petition. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

37 Designation of Record . 

Filed August 26, 1921. 

* * * * * * * 

To Morgan H. Beach, Esq., 

Clerk of the Supreme Court of the District of Columbia: 

You will please include in the record on appeal to the Court of 
Appeals in the above entitled cause, the following: 

1. Petition for Writ of Mandamus. 

2. Rule to show cause. 

3. Answer of respondents. 

4. Demurrer to answer. 

5. Application of intervenors to intervene. 

6. Memorandum and order allowing parties to intervene. 

7. Objection and exception to the granting of the right to inter¬ 
vene. 

8. Demurrer to answer to respondents. 

9. Demurrer to answer of intervenors. 

10. Motion to strike out answer of intervenors. 

11. Memorandum of the court overruling the demurrer, discharg¬ 
ing the rules to show cause and dismissing the petition for a Writ of 
Mandamus. 

12. Notice of appeal in open court, and order fixing a bond on ap¬ 
peal. 

13. Memorandum of approving and filing a bond on appeal. 

14. Assignments of Error. 

15. This Designation. 

16. Memo, opinion of court filed July 11, 1921. 

17. Memo, opinion of court filed Aug. 15, 1921. 

18. Answer of Intervening respondents. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 
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88 Notice. 

To Messrs. Stevens and Williams, attorneys for respondents, District 
Commissioners and Building Inspector, and to Messrs. Dunlop and 
Lewis, attorneys for intervening respondents: 

Please take notice that the petitioner herein has this twenty sixth 
day of August, A. D. 1921 filed the foregoing Designation of Record 
with the Clerk of the said Court. Copy of same enclosed hand you 
herewith this twenty sixth day of August, 1921. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 


Memorandum. 

August 27,1921.—Cost undertaking on appeal approved and filed. 

39 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
38, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65753 at Law, wherein Maie H. 
Williams is Plaintiff and Cuno H. Rudolph, et al. } Commissioners 
of the District of Columbia, and John P. Healy, Inspector of Build¬ 
ings of the District of Columbia, are Respondents, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of September, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

L. M. G. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3716. Maie H. Williams, appellant, vs. Cuno H. Rudolph et al., &c. 
Court of Appeals, District of Columbia. Filed Sep. 20, 1921. 
Henry W. Hodges, clerk. 
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Kutz, Commissioners of the District of Columbia . 


BRIEF FOR APPELLANT 


STATEMENT OF CASE. 

This case is before the court on an appeal from the 
action of the lower court in overruling the petitioner’s 
demurrer and motion to strike out and in dismissing 
the petitioner’s petition for Writ of Mandamus. 

On the 13th day of May, 1920, appellant, 1 ‘ who was 
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then the owner of Lot 32 in Square 2532” employed ar¬ 
chitect to prepare plans for the (R. 2) construction of a 
store building on this property. 

During the month of May, 1920, plans having been 
prepared, she sought through her architect, her real 
estate agent, and her builder to obtain a permit from 
the District Building to construct a store building on 
this property. The Building Inspector refused to accept 
the application for permit (R. 2). He advised them 
to see the Engineer Commissioner of the District of 
Columbia, which they did, but he advised them that he 
was sorry he could not give it to them, as he had passed 
a regulation to prevent Mollie Schwartz from con¬ 
structing a store building on certain property and for 
that reason he could not give a permit to this applicant 
(R. 3). 

Thereafter petitioner, herself, personally in the 
month of May, 1920, went to the office of the Engineer 
Commissioner and endeavored to secure her permit but 
her application was by the Engineer Commissioner re¬ 
fused and her permit denied her. 

The refusal on the part of the Building Inspector to 
permit appellant and her agents to file her application 
for a permit and the refusal of the Engineer Commis¬ 
sioner of the District of Columbia to direct and author¬ 
ize the issuing of said permit was all based upon the 
regulation of the Commissioners passed on the 24th 
day of May, 1920, known as Sec. 167A, which was the 
subject of the opinion of this court in former cases 
before this court, to wit, Mollie Schwartz and W. Wal¬ 
ton Edwards vs. Brownlow, et al. 

The Commissioners of the District of Columbia and 
the Building Inspector of the District of Columbia in 
their answer to the petition filed in this cause for the 
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Writ of Mandamus admitted this to be a fact in the 
following language, to wit: (11. 8-9) 

“That said application was refused and permit 
denied for the reason that on the 24th day of May, 
1920, the then Commissioners of the District of 
Columbia adopted and promulgated a certain 
amendment to the Building Regulations of the Dis¬ 
trict of Columbia, which regulation is in the words 
and language following 

Then follows Sec. 167-A of building regulations. 

After this answer was filed by the respondents the 
District Commissioners and the Building Inspector, 
and after the petitioner had demurred to the answers 
and the matter was before the court for decision (R. 
11), certain parties filed a petition and a motion to in¬ 
tervene (R. 12), which was granted by the court over 
the objection and exception of petitioner’s counsel 
(R. 14), and an answer filed by these respondents. 

A demurrer and motion to strike out was duly and 
promptly filed by petitioner and the matter was before 
the court on the demurrer of the petitioner to the 
answer of all the respondents and on the motion to 
strike out the answer of the respondents intervenors, 
but the Chief Justice of the Supreme Court of the Dis¬ 
trict of Columbia overruled the demurrers and the mo¬ 
tion to strike out, and dismissed the petition, from 
which decision this appeal is taken. 

ARGUMENT. 

In so far as the failure to grant the permit by reason 
of the action of the Commissioners in attempting to 
pass the regulation of the 24th day of May, 1920,1 take 
it that this court having passed upon that, it will not be 
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necessary to do more than to advise the court that the 
regulation is the same that the court passed upon in 
the Schwartz and Edwards cases, as decided by this 
court on the 7th day of February, 1921, and reported as 
Schwartz vs. Brownlow, et al., and Edwards vs. Brown- 
low, reported in 270 Fed. Rep. at pages 1019-1021, re¬ 
spectively. 

The record shows by the answer of the Commis¬ 
sioners and the Building Inspector (R. 8-9) that the 
sole ground of refusing to permit the petitioner, per¬ 
sonally and through her agents, to file the application 
in the Building Inspector’s Office and to grant her a 
permit thereon, was based on this intended regulation 
of the Commissioners under date of the 24th day of 
May, 1920. They say: (R. 8-9) 

“Further answering said paragraph these re¬ 
spondents say that they admit that during the 
month of May, 1920, certain individuals represent¬ 
ing themselves to be the agents of the petitioner 
herein made application to the Inspector of Build¬ 
ings of the District of Columbia for a permit to 
build a store building on lot 32 in square 3522 but 
that said application was refused and permit 
denied for the reason that on the 24th day of May, 
1920, the then Commissioners of the District of 
Columbia adopted and promulgated a certain 
amendment to the building regulations of the Dis¬ 
trict of Columbia which regulation is in the words 
and language following * * * 

Then follows the language which was the subject of 
the decision of this court in the Edwards and Schwartz 
cases. 

In view of the fact, however, that the Chief Justice 
of the Supreme Court of the District of Columbia in 
his decision (R. 20) states thus: 
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“In the Schwartz Case it was alleged that the 
application for a permit with the plans and speci¬ 
fications were filed with the building inspector. 
There is no allegation to that effect here nor is it 
alleged that leave to file an application and plans 
was refused so Section 5 of the zoning law does 
not protect the relator.” 

I feel that I should point out to this court the record 
which shows conclusively that the Chief Justice of the 
lower court misinterpreted or overlooked in some man¬ 
ner the allegations of the petition. 

The petition upon this point states thus: (R. 2) 

“Petitioner applied through her agents for a 
building permit to construct a building on said 
property and she is advised by the said George N. 
Ray, her architect, and Alexander Britton Browne, 
her real estate agent, and Richard J. Beall, her 
builder, that they in turn sought to obtain from the 
Building Inspector of the District of Columbia, a 
a permit to build a store building on said property, 
there being no building restrictions of any kind 
which in any wise prevented the construction of a 
store building thereon, at the time these applica¬ 
tions were made to the Inspector of Buildings of 
the District of Columbia, except that just before the 
first application to the Inspector of Buildings of 
the District of Columbia, was made by petitioner 
through her agent, George N. Ray, and within the 
same month, on, to wit, the 24th of May, 1920, the 
then Commissioners of the District of Columbia 
undertook to adopt and enact an amendment to the 
Building Regulations to be known as Section 167-A, 
and provided in part that: * * * 

“The Building Inspector refused to accept the 
application for a permit from the said George N. 
Ray, calling his attention to this new building regu- 
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lation of the District of Columbia known as Sec¬ 
tion 167-A, just enacted, and advised him that he 
see respondent Charles W. Kutz, the Engineer 
Commissioner of the District of Columbia. 

“That thereupon, this respondent is informed 
by the said George N. Hay, and one Kandall H. 
Hagner, and therefore states as a fact, that the 
said George N. Kay and Randall H. Hagner pro¬ 
ceeded to the office of the Engineer Commissioner 
of the District of Columbia, the said respondent 
Charles W. Kutz and was then and there advised 
by the Engineer Commissioner that he was very 
sorry that he could not give them the permit, but 
that he would take it up with the other Commis¬ 
sioners. 

“He, however, examined the plans and specifi¬ 
cations and made no objection to them, nor did he 
indicate in any manner that they did not comply 
in every respect with all the building regulations 
and requirements, except with this amendment to 
the building code just enacted as Section 167-A. 

“A few days thereafter the said Ray and Hag¬ 
ner returned to the office of the said respondent, 
Charles W. Kutz, and was then advised by him 
that he could do nothing in the matter. 

“He suggested as a remedy that they get signers 
within two hundred feet to consent. The said Ray 
and Hagner, as agents for this petitioner, then 
sought to get the property owners to make this a 
business street. 

“That after two months of work on the part of 
the said Ray and Hagner, all in an effort to ob¬ 
tain a permit, without success, they delivered the 
plans, blue prints and everything in their posses¬ 
sion connected with this matter, to the builder, 
R. J. Beall. 

“Petitioner is informed by the said R. J. Beall 
and therefore states as a fact, that he, upon re¬ 
ceipt of the papers applicable to obtaining the per¬ 
mit to build on this property, proceeded imme- 
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diately to the District Building and made applica¬ 
tion anew for a permit to build a one-story store 
building on said premises. The said R. J. Beall 
was denied a permit and was told that unless the 
application was accompanied by the signatures and 
consent of seventy-five per cent of the property 
owners within a radius of two hundred feet, the 
application could not be accepted and the permit 
would not be issued. 

‘ ‘ The said R. J. Beall sought the Engineer Com¬ 
missioner of the District of Columbia, the respon¬ 
dent Charles W. Kutz, and sought to obtain author¬ 
ity or permission to direct the Inspector of Build¬ 
ings to issue the permit, but said authority and 
permission was denied him, although the said En¬ 
gineer Commissioner, the respondent Charles W. 
Kutz, examined the written application, the sur¬ 
veyor’s plan and all the paper in connection with 
the application, all of which were duly signed and 
witnessed. The said application being in every re¬ 
spect in conformity with law and the specifications 
therein contained being in respect in accordance 
with the building regulations of the District of 
Columbia, except as to the said amended Section 
167-A. 

4 ‘Thereafter, the respondent Charles W. Kutz 
advised said R. J. Beall ‘that he was very sorry 
that he had to turn him down on this permit’ to 
which the said R. J. Beall replied: ‘You did not 
turn me down, sir. You turned down the widow of 
an ex-army officer.’ 

‘ ‘ Respondent Kutz said that the regulations had 
been passed to prevent one Mollie Schwartz from 
constructing a building on Connecticut Avenue, 
just across the Connecticut Avenue bridge, and 
that having passed the regulation, they could not 
waive it in favor of Mrs. Williams. 

“Petitioner further states that she personally in 
the month of May, 1920, went to the office of the 
Engineer Commissioner of the District of Colum- 
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bia, the respondent Charles W. Kutz, and en¬ 
deavored to have this permit issued to her, but she 
was likewise denied and the permit refused to her. 

“Petitioner however, charges and avers that the 
application made by her and in her behalf by the 
architect as her agent, and by her real estate agent, 
as her agent, and by her builder as her agent, were 
all had before the last day of August, 1920. The 
first regulation adopted by the members of the 
Zoning Commission of the District of Columbia 
did not become effective or operative until on, to 
wit, the 1st day of September, 1920.” 

It will be noted that these positive statements were 
in no wise denied by the respondents, the District Com¬ 
missioners and the Building Inspector, when they filed, 
as they were required to do by law, their answers un¬ 
der oath to this petition. They either admit them as 
being substantially true or answer by saying that it is 
not necessary to answer them because they are imma¬ 
terial and irrelevant and for that reason not necessary 
to be answered. (R. 9.) 

They do say, however, (R. 8) that the application 
was refused and the permit denied for the reason that 
the Commissioners had passed this regulation of the 
24th day of May, 1920. 

The then Engineer Commissioner ignored the posi¬ 
tive rules of law by refusing to permit appellant to file 
her permit, by instructing the Building Inspector not 
to permit an application to be put on file and in this 
wise to defeat the plan, purpose, and intent of the law, 
itself, and deprive the property owner—the tax payer 
—by such an arbitrary, unpardonable and unjustifiable 
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action. 

The motive for this arbitrary action on the part of 
the then Engineer Commissioner in refusing to permit 
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the Building Inspector to accept and file the applica¬ 
tion for a permit is readily seen when an examination 
is made of the Zoning Act itself, for Section 5 thereof 
reads thus: 

4 'That said commission is authorized and em¬ 
powered to make such orders and adopt such regu¬ 
lations not inconsistent with law as may be neces¬ 
sary to accomplish the purposes and carry into 
effect the provisions of this act: Provided, That no 
order or regulation so adopted shall require any 
change in the plans, construction, or designated use 
of (a) a building for which a permit shall have 
been issued, or plans for which shall be on file with 
the inspector of buildings of the District of Col¬ 
umbia at the time the orders or regulations under 
this act are promulgated;* * 

This record shows that the applications (R. 3-4) 
made by petitioner in person and by her several agents 
were all had before the first day of August, 1920, and 
it further shows that the first regulation adopted by 
the members of the Zoning Commission did not be¬ 
come effective or operative until on, to wit, the first day 
of September, 1920. (R. 4) 

PETITIONER ENTITLED TO RIGHT WITHOUT 
REGARD TO THE VALIDITY OR INVALID¬ 
ITY OF THIS AMENDMENT TO THE BUILD¬ 
ING REGULATIONS. 

By reference to the Zoning Act it will be seen by the 
Repealing Clause of the Zoning Act as provided in Sec¬ 
tion 11 thereof: 
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“That all laws or parts of laws and regulations 
in conflict w r ith the provisions of this act are here¬ 
by repealed. 

Approved, March 1, 1920.” 

By Section 2 of the Act the Commission created un¬ 
der the Act is directed to proceed, within six months 
after the passage of the Act and after public notice and 
hearing, to divide the District into certain districts to 
be known as height, area , and use districts and it fur¬ 
ther provides: 

“and shall adopt regulations specifying the height 
and area of buildings thereafter to be erected or 
altered therein and the purposes for which build¬ 
ings and premises therein may be used 

Thereafter Section 5 provides definitely thus: 

I ' m 

“That said commission is authorized and em¬ 
powered to make such orders and adopt such regu¬ 
lations not inconsistent with law as may be neces¬ 
sary to accomplish the purposes and carry into 
effect the provisions of this act: Provided, That no 
order or regulation so adopted shall require any 
chan ge in t he plans, construction, or designated 
^ use'of (Ajabuilding for which a per mit shall 
have beeTI'issTr5d7or plans for which shall be o n file 
with the inspector" o f bui ldings of the District of 
Columbia at the time the outers or fegulations 
~~ authorized under this acfdre promulgated ; T> 

— ■■ --4 

Therefore it will be seen that Congress intended to 
and did in fact provide in very plain language, it seems 
to us: 
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(1) That the Commission created by the Act should 
have six months in which to meet, have public hearings, 
consider and study locations, districts, areas, property 
plans and plats and establish various sections or areas 
in the District of Columbia as well as the use in those 
sections or areas for which the buildings may be used. 

(2) That Congress further intended to provide and 
did provide by the Act that the Commission may pass 
rules and regulations to enforce these rules and regu¬ 
lations so adopted by it, but Congress also provided 
that those rules and regulations should not be (a), in¬ 
consistent with law (b), that they should in no wise 
interfere with or disturb or prevent the use of any 
building where the permit had been issued before the 
Zoning regulations became effective or where an ap¬ 
plication was made to build before the Zoning regula¬ 
tions became effective. 

The record in this case shows that the plaintiff al¬ 
leges that the first rules and regulations became effec¬ 
tive on September 1, 1920 (R. 4, Par. 5), and the re¬ 
spondents, the Commissioners and the Building In¬ 
spector, admit this is true (R. 9), when they in their 
answer say thus, answering paragraph 5: 

“that they admit as substantially correct and true 
and allegations therein set forth.’’ 

We, therefore, have in this case an admission that 
the petitioner in person and her builder as her agent, 
and her architect as her agent, and her real estate man 
as her agent, all applied to the Building Inspector 
with plans and specifications duly and properly signed 
and in accordance with the law in every respect before 
the regulations became effective and that permission 



12 


to file the application was denied them and the permit 
was refused them, all because of, and only because of, 
this proposed amendment to the Building Code, which 
this court says was of no legal force or effect. 

Whether the proposed amendment to the Building 
Code was or was not of any legal force or effect, would 
it, I submit, in any wise deprive the petitioner of her 
right to have this permit issued to her or to file her 
application since her rights are protected and pre¬ 
served by the provisions of the Zoning Act. These 
rights cannot be defeated by refusing to put on file her 
application and thus take the position that it was not 
on file. 

I think it but fair to Mr. Williams, Assistant Cor¬ 
poration Counsel, who appeared in this cause for the 
District of Columbia, to say to the court that Mr. Wil¬ 
liams frankly admitted to the court below when the 
case was presented to the lower court that their only 
defence to the action was this proposed amendment to 
the Building Code, and it was the intervenors who 
sought to inject into the case certain legal objections 
to petitioner’s rights. 

THE INTERVENORS HAD NO LEGAL RIGHTS 
IN THIS MATTER AND SHOULD NOT HAVE 
BEEN PERMITTED TO INTERVENE. 

A mandamus proceeding is in the nature of a suit at 
common law, and thus in our jurisdiction it proceeds 
upon the theory that the party’s rights are adequate 
and complete in law. Therefore, the right to intervene 
does not exist. 

Again, the office of a Writ of Mandamus is to com¬ 
plete the performance of a duty resting upon the per¬ 
son to whom the Writ is sent. 
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See 

UNITED STATES V. BOULWELL 
17 Wall. 604-609 

quoting from the beginning of the opinion of Mr. Jus¬ 
tice Strong in this case. The Supreme Court in this 
case further states: 

“It may, as is alleged in the present case, have 
arisen from the acceptance of an office which has 
imposed the duty upon its incumbent. But no mat¬ 
ter out of what facts or relations the duty has 
grown, what the law regards and what it seeks to 
enforce by a writ of mandamus, is the personal ob¬ 
ligation of the individual to whom it addresses the 
writ. If he be an officer, and the duty be an official 
one, still the writ is aimed exclusively against him 
as a person, and he only can be punished for dis¬ 
obedience. 99 

This same question has been decided by the Supreme 
Court in its several decisions coming down and ex¬ 
pressed as late as in 

) 

PULMAN COMPANY VS. KNOTT 
242 U. S. 447-459 

which was decided on the 9th of April, 1917. 

In the case before the court the position of the pe¬ 
titioner is “that she is entitled to a permit to build 
from the City officials and that they refused her the 
thing which it is their plain duty to grant her. ’ 9 

Therefore, a thing, a controversy, now exists be¬ 
tween the petitioner and the City officials, and the City 
officials only. If the law gave to these officials the dis¬ 
cretionary power to do or to refuse to do a thing, the 
Writ would not lie. Therefore, the remedy is sought 
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against the individuals now holding the office, to com¬ 
pel them to do that thing which the law says is their 
plain duty to do. 

The individuals have no rights in the premises. They 
have no right to complain legally and they are not 
necessary or proper parties to the proceeding and it 
was error to permit them to intervene. 

Their remedy, if any they have, would be in a court 
of equity to enjoin petitioner from proceeding with 
her building after the public officials had performed 
their duty toward the individual by giving her the 
thing which the law said she was entitled to. 

The law in its eagerness to be equitable and just to 
all, prescribes rules and regulations under which these 
individuals would have to give bond to keep harmless 
the petitioner, if they wrongfully or improperly sought 
and obtained an injunction. 

These interveners have endeavored to relieve them¬ 
selves of the thing which the court and the law says 
they cannot be relieved of, “the giving of an injunction 
bond,” by seeking to be made parties respondents and 
to present their case coupled with the acts of the Dis¬ 
trict officials, which position, I submit, rests upon no 
solid legal foundation. 

We, therefore, respectfully submit that the court 
erred in permitting the petitioning intervenors to in¬ 
tervene, which act on the part of the court is set out 
as one of the assignments of error. (R. 21—2nd assign¬ 
ment of error.) 

t 

THE OBJECTIONS MADE BY INTERVENORS 

OF NO AVAIL. 

Intervenors have sought by their answer to raise the 
point that appellant did not bring herself within Sec- 



15 


tion 21 of the Building regulations of the District of 
Columbia which Section provides as follows: 

‘ ‘ Applications for permits shall be made in writ¬ 
ing by the owner and submitted in person or be 
signed by the owner and witnessed by his builder, 
architect, or authorized agent, or signed with 
power of attorney for owner, or by proper officer 

or member of a corporation company, or firm, 
#**>>. 

Appellant in her position duly subscribed and sworn 
to states: 

“That heretofore, to wit during the month of 
May, 1920, and more specifically on or about the 
13th day of May, 1920, your petitioner was then the 
owmer of lot 32 in square 2532 in the City of Wash¬ 
ington, District of Columbia. ,, 

i 

Appellant in her position duly subscribed and sworn 
to in Paragraph 4 thereof (R. 3) states: 

“That authority and permission was denied him, 
although the said Engineer Commissioner, the re¬ 
spondent Charles W. Kutz, examined the written 
application, the surveyor’s plan and all the papers 
in connection with the application, all of which 
w r ere duly signed and witnessed. The said applica¬ 
tion being in every respect in conformity with law 
and the specifications therein contained being in 
every respect in accordance with the building regu¬ 
lations of the District of Columbia.” 

The Commissioners and Building Inspector in their 
answer to this paragraph (R. 9) do not in any wise 
deny or challenge the correctness of this statement, but 
simply say thus: 




“Answering paragraph four of said petition 
these respondents say that they are advised and 
believe and hence aver that the allegations of said 
paragraph are immaterial and irrelevant and un¬ 
necessary to be answered herein but that should 
the said allegations be deemed to be material here¬ 
in these respondents call for strict proof thereof.’’ 

It will be seen, therefore, (1) that appellant was the 
owner of the property as shown by her sworn state¬ 
ment, (2) that the application for the permit was in 
writing, signed by her, and submitted in person, and 
submitted by her agent, the builder, her agent the 
architect, and her agent the real estate man. 

It will, therefore, be seen that she has complied in 
every respect with this section of the Building Regula¬ 
tions, and it will be also seen that the Commissioners 
and Building Inspector—the parties who saw and knew 
what had been presented to them—conceded that she 
was entitled to the permit except for the proposed 
amendment to the Building Regulations which this 
court said in the Schwartz case was of no legal effect. 

Aside from that, however, it will be seen that the in- 
tervenors, themselves, made no positive denial of these 
facts. What they say is: (R. 15) 

“These respondents are without knowledge and 
therefore deny that the plaintiff, Maie H. Wil¬ 
liams, was on or about the 13th day of May, 1920, 
the owner of Lot 32 in Square 2532 in the City of 
Washington, District of Columbia as averred in 
paragraph three of her petition; these respondents 
further deny that plaintiff was the owner of said 
lot at any of the various times when application 
was made by her or on her behalf for a permit for 
the erection of a store building as in said petition 


alleged; on the contrary, respondents further say 
on information and belief that said Maie H. Wil¬ 
liams, plaintiff herein, did not'acquire legal title 

. to said Lot 32, Square 2532 until July 15,1920. J * 

Reading paragraph 2 of the intervenor’s answer, it 
will be seen that their sole information is based upon 
the fact that title to the property was transferred to 
Mrs. Williams on July 15, 1920. 

Upon examination of the Building Regulation, it will 
be seen at a glance that it is absolutely immaterial 
whether the property be in the name of the party ap¬ 
plying for the permit or not. What is required of the 
appellant is that she be the owner of the property, and 
she swears that she was the owner and the Commis¬ 
sioners of the District of Columbia concede by their 
answer that she was the owner. 

We, therefore, respectfully submit to this court that 
we are entitled to have this Writ of Mandamus issued, 
because the only thing which prevented the issuing of 
the permit by the Commissioners was the proposed 
regulation, which this court says was of no legal effect. 

We further respectfully submit to the court that 
aside from the regulation itself we are entitled to the 
permit under Section 5 of the Act irrespective of any 
regulation promulgated by the Commissioners after the 
Act became a law. 

SCHWARTZ CASE IN THE SUPREME COURT 

ON WRIT OF ERROR. 

A Writ of Error was allowed by Mr. Justice Holmes, 
a member of the Supreme Court of the United States, 
in the Schwartz case, heretofore decided by this court 
and involving the legality of this proposed amendment 
to the building regulations. 


At the date of the writing of this brief that case is 
under consideration by the Supreme Court on a mo¬ 
tion to dismiss that writ and an answer in opposition 
thereto. 

It is hoped that the court will act favorably upon this 
motion before the date of the argument of this case. 

Whether said motion be granted or not, however, we 
respectfully submit that we are entitled to the Writ of 
Mandamus, aside from and independent of the question 
decided by the court in that case, in that the Zoning 
Act, itself, gives us the right to have what we ask for. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Attorney for Appellant . 












































• • 


*.N 


INDEX. 

Pagt. 

I. Statement of case. 1 

II. Writ of mandamus is not an available or proper 
remedy where, as here, it would control the exer¬ 
cise of discretion, and where, as here, there is 
other remedy. 6 

III. There has been no abuse or improvident exercise of 

discretion by the court below upon which this 
court can reverse that court’s refusal of the writ. 14 

IV. Petitioner’s alleged ownership of the lot in question 

is a material and vital issue joined by the an¬ 
swer . 16 

V. Non-injury to neighboring property is essential to . 
the relief asked by mandamus and is an issue 

joined by the answers. 19 

VI. Compliance by petitioner with the exemption pre¬ 
requisites of section 5 of the Zoning Act is a ma¬ 
terial and vital issue. 22 

VII. There was no error in permitting the intervention.. 27 

VIII. If the United States Supreme Court reverses this 
court in the Schwartz case such decision would be 

fatal to the relief asked in this case. 33 

IX. Misjoinder of parties respondent. 38 

Table or Cases Cited. 

Bayard vs. U. S. ex reL White, 127 U. S., 246. 13 

Board of Commrs. of Cook County vs. People (1898), 78 Ill. 

App., 586. 10 

Board of Commrs. of Cook County vs. People (1899), 54 N. E., 

164 . 10 

Chappell vs. Rogan, 612 S. E., 539. 28 

Chicago vs. People, 114 Ill. App., 145. 11 

Cutting, Ex parte, 94 U. S., 14, 20. 13 

Dancy vs. Clark, 24 App. D. C., 487. 14 

Douglas vs. McLean. 25 Pa. Super. Court, 9. 11 

Funk vs. State, 77 N. R., 854. 15 

Gibbs vs. Ashford, 66 S. W., 858 . 28 

Kendall vs. Stokes, 3 How., 87, 100. 13 





























ii INDEX. 

*Pa«e. 

Kendall vs. U. S., 12 Pet., 524. 13 

Kimberlin vs. Comm, to Five Civilized Tribes, 104 F., 653.... 11 

McConnell, U. S. ex rel., vs. Edmunds, 5 Wall., 563. 13,15, 29, 33 

McGann vs. Harris, 114 Ill. App., 308. 11 

Moore vs. Napier, 42 S. E., 997. 16 

People vs. Blocki, 67 N. E., 809 . 29 

Plews vs. Burrage, 274 Fed., 881. 31 

People vs. Oslen, 74 N. E., 785. 14 

People vs. Rose, 71 N. E., 1124. 15 

People vs. Stewart. 78 N. Y. S., 1054. 15,28 

Rice, In re, 155 U. S., 396. 11 

Reg. vs. Mayor of Derby, 2 Salk., 436. 40 

Reeside vs. Walker, 11 How., 272, 291. 13 

School Directors vs. People, 106 Ill. App., 621. 18 

Schwartz vs. Brownlow, 270 Fed., 1019. 4 

Shipman vs. State Live Stock San. Comm.rT’3 N. W., 817. 11 

State vs. Marston, 6 Kan.. 524. 15 

State vs. Richards, 39 So., 152. 15,29,33 

Stethem vs. Skinner, 82 P., 451; 11 Idaho, 374 . 28 

Strasburger, U. S. ex rel., vs. Commrs. D. C., 5 Mackey. 389 _38,39 

Supervisors of Nottaway County vs. Powell, 29 S. E., 682. 15,29 

Tennant vs. Crocker, 48 N. W., 577. 14 

U. S. vs. Bayard, 5 Mackey, 428 . 32 

U. S. vs. Hitchcock, 19 App. D. C., 333. 10 

U. S. vs. Johnson, 12 App. D. C., 545. 11 

U. S. vs. Root. 22 App. D. C., 419. 32 

U. S. vs. Ross, 5 App. D. C., 241. 11 

Virginia vs. Rives, 100 U. S., 313. 13 

Washington & G. R. R. Co., In re, 140 U. S., 91. 13 

Wilson vs. Lambert, 168 U. S., 611. 25 





























IN THE 


|o«rf 4 Jp* putrid of |,I„mbia. 

OCTOBER TERM, 1921. 


No. 3716. 


No.-fcS, Special Calendar. 


MAIE H. WILLIAMS, Appellant, 

v. 

CUNO H. RUDOLPH, JAMES F. OYSTER, and 
CHARLES W. KUTZ, Commissioners op the Dis¬ 
trict op Columbia, et al. 


BRIEF FOR APPELLEES. 


Statement of Case. 

I. 

These appellees are here opposing the grant of a permit 
to petitioner to erect a building on lot 32, square 2532, to be 
used as a store. 
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The Zoning Act, “approved March 1, 1920,” entitled 
“An act to regulate the height, area, and use of buildings in 
the District of Columbia and create a Zoning Commission, 
and for other purposes,” states as its object “to protect the 
public health, secure the public safety, and to protect prop¬ 
erty in the District of Columbia.” The Zoning Commission 
created by said act duly formulated and adopted “regula¬ 
tions,” including regulations as to the “purpose for which 
buildings and premises” in the different districts or zones 
created under the act “may be used ” (section 2 of act). 
Said regulations state that they were to become “effective 
on and after August 30, 1920,” that being in accordance 
with the requirements of section 2 of the act. 

Under the regulations (and “use map” constituting part 
thereof) controlling the “use” of buildings and premises, 
the district embracing petitioner’s vacant lot here in ques¬ 
tion (located at the northwest corner of Florida and Con¬ 
necticut avenues) was and still is a “residential” district 
(as that neighborhood has always been), and thus pro¬ 
hibited the use of petitioner’s said lot for store purposes. 

But, apparently anticipating the enactment of such pro¬ 
hibition, petitioner, according to the allegations of the peti¬ 
tion, sought from the Building Inspector and Commissioners, 
at times alleged to be “before the last day of August, 1920,” 
the issuance of a permit to erect a store building on her said 
premises, but was advised that such use was prohibited by 
section 167-A of the Building Regulations, providing in part: 

“167-A. On a residence street, where there is no 
property on the same block occupied and used for 
business purposes, no permit for the establishment 
or conduct of a business of any character, retail or 
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wholesale, shall be granted until there shall be filed 
the written consents of the owners of three-fourths 
of the property within 200 feet of the site of the pro¬ 
posed establishment. * * *” 

And it appears from the petition (top of p. 3) that in citing 
said regulation Commissioner Kutz “suggested as a remedy 
that they [the alleged representatives of petitioner] get 
signers within two hundred feet to consent”; that said 
“agents then sought to get the property-owners to make 
this a business street,” but “that after two months of work 
on the part of said Ray and Hagner (agents), all in an 
effort to obtain a permit, without success,” they turned the 
matter over to a builder, one Beall. In other words, peti¬ 
tioner’s agents failed in their efforts to get the consent of 
three-fourths of property-owners within 200 feet to the build¬ 
ing of a store on her lot located in an exclusively residential 
neighborhood and square. 

It further appears, by the answer of the respondents, 
Rudolph et al. (the allegations of which are admitted by 
petitioner’s demurrer), that “a large number of property- 
owners in the immediate vicinity of said proposed building 
have protested to these respondents against the issuance of a 
permit as prayed,” such protests having been directed 
against an effort of plaintiff and her agents to have the Zon¬ 
ing Commission extend the business area or zone to embrace 
the lot in question and thus permit the building of a store 
thereon. 

Having thus been refused a permit on the basis of Build¬ 
ing Regulation 167-A, having also found it impossible to 
get the consent of adjoining and neighboring property* 
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owners, and having also failed to overcome the protests of 
a large number of property-owners and to have the zone 
for stores extended to embrace said lot, petitioner by this 
suit seeks to take technical advantage of an exemption pro¬ 
vision of the Zoning Law, and which attempt if successful 
will defeat the purpose and spirit of said law to “protect 
property” and of the zones or districts established under 
said law. We refer to that part of section 5 of the Zoning 
Act which provides: 

“Provided, That no order or regulation so adopted 
shall require any change in the plans, construction, 
or designated use of (a) a building for which permit 
shall have been issued, or plans for which shall be 
on file with the Inspector of Buildings of the District 
of Columbia at the time the orders or regulations 
authorized under this act are promulgated.” 

Such an exemption provision must be strictly construed and 
exactly complied with, particularly when, as here, it is sought 
to be availed of to build a store in what has always been an 
exclusively residential square and neighborhood and is 
zoned as residential under the very law of which said 
exemption provision is a part. In the Schwartz case 
(Schwartz v. Brownlow, 270 Fed., 1019), much relied upon 
by plaintiff herein, and in which this court directed the 
issuance of a permit after holding Building Regulation 
167-A to be void, strict compliance with said exemption 
prerequisites of section 5 was alleged and admitted. But 
not so in this case, as will presently more fully appear. 

The petitioner, who does not ask that a writ issue, but 
merely that respondents show cause (R., 5) why it should 


not issue, seeks to resort to the extremely technical and 
extraordinary writ of mandamus to avail herself of the 
technical exemption provision of the Zoning Act, to the end 
that she may evade the spirit and purpose of that law and 
build a store in a residential zone where a store is prohibited 
by the regulations enacted under that law. Under such 
circumstances the burden is heavily upon plaintiff to estab¬ 
lish a clear legal right beyond all doubt. 

In the court below a number of neighboring property- 
owners—including owners of residences on lots in the very 
square, 2532, in which plaintiff’s lot is located, one of 
which (with residence thereon) is immediately abutted by 
petitioner’s lot, and also including the St. Margarets Church 
property, close by plaintiff’s lot (R., 14,15)—were permitted 
to intervene and file an answer, which they did. Petitioner 
demurred to the answers of both the original respondents 
and the interveners, and also moved to strike out the answer 
of the interveners. The court below, by decision of August 
15, 1921 (R., 20), overruled the demurrers and motion to 
strike, and thereafter made the entry (R., 21) part of which 
follows: 

“Before the Chief Justice. 

“Come now the parties hereto by their respective 
attorneys of record and this cause heretofore heard 
upon the petition, rule to show cause, answers of re¬ 
spondents and interveners, the demurrers filed and 
motion to strike out the answer of interveners, and 
submitted to the court having been considered, it is 
ordered that said demurrers and motion to strike out, 
be and the same are hereby severally overruled. 
Thereupon, the petitioner elects to stand and judg¬ 
ment is ordered. 
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“Wherefore, it is ordered that the rule to show cause 
be, and the same is hereby discharged and the peti¬ 
tion dismissed. * * 

On this appeal from the final decree dismissing the peti¬ 
tion, the overruling of the motion to strike, as well as the ac¬ 
tion of the court below in permitting intervention, are not 
open to review. That leaves for decision here whether this 
court, upon the petition, answers, and demurrers (admitting 
all material facts set forth in the answers), will reverse the 
court below and direct the issuance of a writ of mandamus 
compelling the respondents to issue a permit for the erec¬ 
tion and use of a store building on the lot in question. 

II. 

Writ of mandamus is not an available or proper remedy 
where, as here, it would control the exercise of discretion, 
and where, as here, there is other remedy. 

Such writ will not be granted where, as here, it would 
control the decision or action of the Building Inspector in 
matters in which, under the building regulations, which by 
law are given the effect of law, he must exercise discretion 
and judgment. 

The building regulations enacted under the law (Stats, 
at Large, vol. 20, p. 131 approved June 14, 1878), and 
by that law given the effect of being “enacted by Congress,” 
charge and empower the Inspector of Buildings alone with// 
the duty of “enforcement of these regulations,” issuing per¬ 
mits, etc. Thus, sections 2 and 18 of said regulations pro¬ 
vide: 
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“Sec. 2. The Inspector of Buildings shall be 
charged with the survey and inspection of buildings, 
and the enforcement of these regulations, and with 
such other duties in respect thereto as the Commis¬ 
sioners may assign to him. * * * He shall sign 

and issue all permits, certificates, and notices under 
these regulations; keep on file all applications, plans 
of buildings for public assemblies and notices re¬ 
ceived ; keep the record of all violations of these regu¬ 
lations and all matters relative thereto, and report 
them when necessary to the Commissioners; keep 
blanks for permits, certificates, notices, applications, 
and complaints; make annually a report of the op¬ 
erations of his office, and such other reports as may 
be required by the Commissioners. 

“He shall require the intent of these regulations 
to be observed in all matters affecting structures not 
specially set forth herein, and order such recon¬ 
struction as he may deem necessary for safety; and 
any person or persons evading such order will be 
liable to the penalties provided in section 182 of these 
regulations, but he shall have no discretionary power 
to modify any of these regulations.” 

“Sec. 18. Permits must be obtained in advance 
from the Inspector of Buildings for the erection, al¬ 
teration, repair, removal, and maintenance of all 
buildings and their appurtenances which may affect 
safety of life and limb and neighboring property 
or subject them to undue risks through structural 
defects or dangers of fire and explosion, excepting 
when such buildings are on land directly in charge 
of officials of the United States in their official ca¬ 
pacity.” * * * 

And then follow approximately two hundred regulations 

applying to all manner of things about buildings. Hence, 
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in examining building plans and applications for permits, tlie 
Inspector of Buildings must exercise a very wide range cf 
judgment and discretion in determining whether the pro¬ 
posed building conforms to structural and other require¬ 
ments, many of which have nothing whatever to do with the 
use to which the building is to be put. 

Upon the record in the Schwartz case this court was able 
to say in its decision: 

“The application for permit was * ap¬ 

proved by the plumbing inspector and structurally 
approved by the Building Inspector.” 

No such conditions are even alleged in the present case. The 
petition goes no further than to say that Engineer Com¬ 
missioner Charles W. Kutz 

“examined the plans and specifications and made 
no objection to them, nor did he indicate in any 
manner that they did not comply in every respect 
with all the building regulations, except with this 
amendment to the building code just enacted as 
section 167-A’’ (R., 2). 

The fact that the Engineer Commissioner neither objected 
to nor approved the plans on structural grounds cannot be 
construed as an approval, particularly when he rejected them 
on the broader reason that no store building could be located 
on the lot in question. 

Furthermore, it is the Building Inspector and not the 
Engineer Commissioner, who must pass upon the plans. 
There is no allegation that the Building Inspector even 
examined the plans and exercised his discretion and judg- 
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ment as to their compliance with structural requirements. 
On the contrary, as repeatedly alleged in the petition, the 
reason given for refusing permit was Regulation 167-A. A 
store on the lot in question being prohibited, there was no 
occasion to examine and pass upon the structural aspect of 
the plans, in the absence of a request that they be filed. 

While in the Schwartz case (with Regulation 167-A in¬ 
valid) there remained to be done only the purely ministerial 
act of granting a permit, which act it was held could not be 
refused, in the case at bar the effect of the writ would be to 
compel the Building Inspector to first rule that the alleged 
plans are in structural conformity with the regulations. In 
other words, it is here sought to control the decision of the 
Building Inspector in matters in which the law and regula¬ 
tions require him to exercise discretion. Even the alleged 
plans themselves have not been at any time produced in this 
cause. Will this court by writ of mandamus not only com¬ 
pel the issuance of a permit, but compel such permit for the 
erection of a building upon plans which have never been 
favorably acted upon by the Building Inspector, and thus 
in effect require that official to exercise his discretion in 
favor of the plans? That question is answered in the many 
authorities (quoting from digests) and among them: 

“A writ of mandamus will be issued to an inferior 
tribunal, corporation, board or person to compel the 
performance of an act which the law specially en¬ 
joins, or the discharge of some duty resulting from an 
office, trust or station. Such writ will not be granted 
to control the discretion of a person, board, corpora¬ 
tion or tribunal where a discretionary power has been 
conferred, or where such a power confessedly exists. 


2 / 
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State v. Board of Commissioners of Martin County, 
25 N. E., 286; 125 Ind., 247; 12 Dec. Dig., 2090; 
Mandamus, section 12.” 

“A mandate is never issued to control the exercise 
of judicial power or discretion in an inferior tribunal. 
Its appropriate office is to set the subordinate tribunal 
in motion, to command it to proceed and give judg¬ 
ment, but not to direct it what judgment to give. 
State v. Board of Commissioners of Tippecanoe 
County, 45 Ind., 501.” 

“Mandamus is appropriate to set in motion the 
machinery of an inferior court or tribunal, but not to 
correct errors of judgment or control its judicial dis¬ 
cretion. State ex rel . Holton v. Walker, 85 Mo. App., 
247.” 

“Mandamus will lie to compel the insurance com¬ 
missioner to do an act in respect to which he has no 
discretion, but will not lie to compel the performance 
of a duty requiring the exercise of his judgment.- 
State v. Upson, 64 A., 2; 79 Conn., 154.” 

“Mandamus * * * will be refused when the 

duty required of him involves the exercise of judicial 
or quasi-judicial discretion. United States v. Hitch¬ 
cock, 19 App. D. C., 333.” 

“Where a subordinate body is vested with power 
to determine a question of fact, the duty is judicial; 
and, although it can be compelled by mandamus to 
determine the fact, it cannot be directed to decide it 
in a particular way, however clearly it may be made 
to appear w ? hat the decision ought to be. (1898) 
Board of Commissioners of Cook County v. People, 
78 Ill. App., 586, affirmed People v. Board of Com¬ 
missioners of Cook County (1899), 54 N. E., 164; 
180 Ill., 160.” 
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To the same effect see— 

City of Chicago v. People, 114 Ill. App., 145. 
McGann v. Harris, 114 Ill. App., 308. 

Shipman v . State Live Stock Sanitary Commission, 
73 N. W., 817; 115 Mich., 488; 4 Detroit Leg. N., 
954. 

Douglas v. McLean, 25 Pa. Super. Ct, 9. 

Kimberlin v. Commission to Five Civilized Tribes, 
104 F., 653; 44 C. C. A., 109. 

“Mandamus is an extraordinary remedy, to be re¬ 
sorted to for the purpose of securing judicial action, 
not for determining in advance what that action 
should be. In re Rice, 155 U. S., 396. * * * 
The petitioners have misconceived the scope and ap¬ 
plicability of the remedy of mandamus and the rule 
is discharged.” In re Wagner et al., 249 U. S., 465; 
39 S. C. R., 317. 

“Upon application for a writ of mandamus by one 
who, because of his refusal to submit to examination 
by the board improperly created by the plumbing 
regulations, has been refused a license, the court can 
only compel the Commissioners to consider the appli¬ 
cation for license without referring it to the board of 
examiners. United States v. Ross, 5 App. D. C., 241.” 

“It is the duty of the excise board, under the act of 
Congress of March 3, 1893, regulating the sale of in¬ 
toxicating liquor in the District of Columbia, to deter¬ 
mine, at least prima facie, whether an applicant for 
a liquor license, who claims to be the proprietor of a 
hotel, is in fact and in good faith the owner or lessee 
of a hotel, and whether the house is an established 
hotel; and, having a discretion to exercise, its decision 
will not be reviewed by means of a writ of mandamus. 
United States v . Johnson, 12 App. D. C. ; 545.” 



See also Dancy v. Clark, 24 App. D. C., 487. 

On this point alone the lower court correctly dismissed 
the petition and overruled the demurrers. 

Interveners’ answer says (R., 17): 

“(7) Answering paragraph 4 of said petition these 
respondents say that they are without knowledge as 
to the matters alleged in said paragraph and therefore 
deny the same and call for strict proof thereof. 
Further answering these respondents say that a dis¬ 
cretion was reposed by law in the Inspector of Build¬ 
ings of the District of Columbia to approve or dis¬ 
approve plans for such structures as the proposed store 
in question and that as a matter of fact said Building 
Inspector has not exercised such discretion and it is 
not alleged in the petition herein that said Building 
Inspector or any other official of the District of 
Columbia having authority so to do, has exercised 
such discretion, wherefore, since it appears that the 
issuance of the permit in question must involve the 
exercise of discretion by the Building Inspector of the 
District of Columbia or other official of the District 
authorized to issue said permit, and no such discretion 
having been exercised, remedy by mandamus does 
not lie, and the writ will not issue, and the petition 
should be dismissed.” 

Even if the petition made an allegation of approval of the 
plans (which it does not), and ignoring the admission by 
petitioner’s demurrer of the facts alleged in the answer, the 
above-quoted paragraph at least makes an issue on the point 
and puts petitioner to proof. 

In recognition of the principle of law that writ of man - 
damns will not be granted where there is other remedy, the 




13 



petition herein states (R., 5) that “your petitioner’s only 
remedy is in this court for a writ of mandamus.” 

That mandamus is not appropriate where other remedy is 
available, see, for example, Kendall v. U. S., 12 Pet. (37 
U. S.), 524; 9 L. Ed., 1181; Kendall v. Stokes, 3 How. (44 
U. S.), 87, 100; 11 L. Ed., 506, 513; Reeeide v. Walker, 
11 How. (52 U. S.), 272, 291; 13 L. Ed., 693, 701; Ex parte 
Cutting, 94 U. S., 14, 20; 24 L. Ed., 49, 51; Bayard v. U. S. 
ex rel. White, 127 U. S., 246; 32 L. Ed., 116, 118; Re Wash¬ 
ington & G. R. R. Co., 140 U. S., 91; 11 S. C. R., 673; 35 
L. Ed., 339, and Virginia v. Rives, 100 U. S., 313; 25 L. 
Ed., 667. 

Merrill on Mandamus says: 

“Sec. 10. No other remedy.—Without this writ 
there are many wrongs which the law could not ade¬ 
quately redress. It was created to satisfy this ex¬ 
igency, but not to interfere with the ordinary admin¬ 
istration of justice. Therefore the reasons given for 
its issuance are * * * because there is no other 

adequate remedy” (p. 5). 

In the case of McConnell v. Edmunds, 5 Wall., 563; 18 
L. Ed., 692, the Supreme Court of the United States pointed 
out that mandamus was not the proper remedy because of the 
fact that the interests of third persons were involved who 
could more appropriately be made parties to a bill in equity. 
The court say: 

“The relator has mistaken his remedy for if his 
• title under the certificate is valid and presents a su¬ 
perior equity over the opposing title * * * the 

proper remedy is by a bill in equity.” 
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There has been no abuse or improvident exercise of dis¬ 
cretion by the court below upon which this court can reverse 
that court's refusal of the writ. 

Appellant’s brief nowhere charges that the court below 
abused or improvidently exercised discretion. At most, the 
attempt is to show that said court below erroneously decided 
the cause, made error in the exercise of the discretion reposed 
in that court in granting or denying the writ. That is not 
enough to justify a reversal by this court in a mandamus 
proceeding. 

The issuance of a writ of mandamus is a matter of discre¬ 
tion and not a matter of right, and the writ should not issue 
until it appears that justice requires it. Dancy v. Clark, 
24 App. D. C., 487. 

“Mandamus is not a writ of right, and may be re¬ 
fused in the exercise of the court’s discretion, though 
the petitioner has a clear legal right for which man¬ 
damus is the proper remedy, where the issuing of the 
writ will create disorder and confusion and will not 
promote substantial justice. People v. Oslen, 74 
N. E., 785; 215 Ill., 620.” 

“The writ of mandamus is a discretionary one, and 
will not be issued in all cases, even where a prima 
facie right to relief is shown; but regard will be had 
to the exigency which calls for an exercise of such 
discretion, the nature and extent of the wrong or in¬ 
jury which would follow a refusal of the writ, and 
other facts which have a bearing upon the particular 
case. Tennant v. Crocker, 48 N. W., 577; 85 Mich., 
328.” 
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“The writ of mandamus is to a certain extent a 
discretionary writ, and will be denied in doubtful 
cases, or when it would, in a collateral matter, decide 
questions of importance between persons not parties 
to the proceeding upon whom its enforcement would 
entail great hardships and difficulties. State ex rel. 
Hopper v. Cottengim, 172 Mo., 129; 72 S. W., 498.” 

“Sec. 62. Nature of the discretion of the court.— 
* * * But whether it be called a prerogative writ, 

a writ of right, or an ordinary action at law, the courts 
agree that the courts have a discretion whether they 
will issue or refuse the writ, even where a prima facie 
right thereto is shown. Though there be no other 
adequate remedy the court will still exercise its dis¬ 
cretion on the subject.” Merrill on Mandamus, p. 71. 
People v. Rose, 71 N. E., 1124; 21 Ill., 252. 
Funk v. State, 77 N. E., 854; 166 Ind., 455. 
State v. Marston, 6 Kan., 524. 

The justice to whom the application for the writ was made 
has exercised this judicial discretion and has refused the 
writ, among other things it appearing to that court by aver¬ 
ments in the pleadings upon which the petition has elected 
to stand that there are involved the interests of third persons 
who are entitled to be heard. 

United States ex rel . Murray McConnell v. James M. 

Edmunds, 5 Wall., 563; 18 L. Ed., 692. 

State v . Richards, 39 So., 152; 50 Fla., 284. 
Supervisors of Nottaway County v . Powell, 29 S. E., 
682; 95 Va., 635. 

Chappell v. Rogan, 62 S. W., 539; 94 Texas, 492. 
People v. Stewart, 78 N. Y. S., 1054 ; 77 App. Div., 
181. 
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At best, the granting of this writ, which is in the dis¬ 
cretion of the court, would be in aid of a mere technical 
right of the petitioner, the property in question being clearly 
barred by regulations of the Zoning Commission enacted 
in pursuance of the Zoning Act from the use intended to be 
made of it, except for the exemption clause of which she 
is here attempting to take advantage after the intent of the 
Commission to prohibit such use had become clearly ap¬ 
parent, and although, as she claims, she did not acquire title 
to the property until after the passage of the act. No hard¬ 
ship, therefore, is imposed upon petitioner by the refusal 
of the permit, while the granting of such a permit would 
unquestionably have violated the spirit of the Zoning Stat¬ 
ute, to the manifest injury and damage of the surrounding 
property. 

“A writ of mandamus will be refused by the Su¬ 
preme Court when the granting of it would violate 
the intent of a statute of the Legislature.” Moore v. 
Napier, 42 S. E., 997; 64 S. C., 564. 

IV. 

Petitioner s alleged ownership of the lot in question is a 
material and vital issue joined by the answers. 

The building regulations include the following section 
in force at the time of plaintiff’s alleged applications for 
permit (the repealing section of the zoning regulations in 
no way applying thereto), to wit: 

% 

“Section 21. Applications for [building] permits 
shall be made in writing by the owner and submitted 
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in person, or be signed by the owner and witnessed 
by his builder, architect, or authorized agent, or 
signed with power of attorney for owner, or by 
proper officer or member of a corporation, company, 
or firm. * * * ” 

Therefore it becomes a material and vital question whether 
plaintiff was the owner of the lot here in question at the 
time of the alleged applications for building permit. The 
only allegation in the petition on the point is (R., 2): 

“3. That heretofore, to wit, during the month of 
May, 1920, or more specifically on or about the 13th 
day of May, 1920, your petitioner, who was then 
the owner of lot 32 in square 2532”- 

Respondents’ answer says: 

“3. Answering the third paragraph of said peti¬ 
tion, these respondents say that they have no suffi¬ 
cient information to enable them to either admit or 
deny the allegations contained in said paragraph to 
the effect that the petitioner herein was on or about 
the 13th day of May, 1920, the owner of lot 32, in 
square 2532, and call for strict proof of said allega¬ 
tions as to the ownership of said lot” (R., 8). 

It appears to be plaintiff’s theory that this is to be construed 
as an admission of title, but we are unaware of any prin¬ 
ciple of pleading supporting such a theory, particularly 
where, as here, the allegation of the petition is expressly 
not admitted and plaintiff is called upon for “strict proof.” 

Interveners in their answer say (R., 15) : 

“(2) These respondents are without knowledge 
and therefore deny that the plaintiff, Maie H. Wil- 
3/ 
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liams was on or about the 13th day of May 1920, the 
owner of lot 32, square 2632 in the City of Washing¬ 
ton, District of Columbia as averred in paragraph 
three of her petition; these respondents further deny 
that plaintiff was the owner of said lot at any of the 
various times when application was made by her or 
on her behalf for a permit for the erection of a store 
building as in said petition alleged; on the contrary, 
respondents further say on information and belief 
that said Maie H. Williams, plaintiff herein, did not 
acquire legal title to said lot 32, square 2532, until 
July 16, 1920, by deed of that date recorded July 21, 
1920, in the office of the Recorder of Deeds of the Dis¬ 
trict of Columbia; wherefore these respondents aver 
that said plaintiff, Maie If. Williams, was not en¬ 
titled to a permit for the erection of said store build¬ 
ing and was properly refused the same under the law 
and regulations then in force, particularly section 
21 of the Building Regulations of the District of 
Columbia providing inter alia, as follows:” 

It is elementary that “a denial of any material allegation 
in the petition, by answer, raises a question of fact necessary 
to be determined, and calls for proof.” School Directors 
of School District No. 4 v. People, 106 Ill. App., 621. The 
court below was correct in saying (R., 20): 

“In the Schwartz case the Court of Appeals did 
not mention the question of ownership of the prop¬ 
erty nor did the return raise it specifically but only 
indirectly by alleging that the relator was not the 
real party in interest. In the present case the re¬ 
turn of the Commissioners and the answer of the 
interveners make an issue of the question of owner¬ 
ship. An application for a building permit must be 
filed by the owner or by his agent.” 
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Conclusion .—Upon this point alone the court below was 
correct in overruling the demurrers and, when thereafter 
petitioner elected to stand, in dismissing the bill. 

V. 

Non-injury to neighboring property is essential to the 
relief asked by mandamus and is an issue joined by the 
answers. 

The petition makes the material allegation (R., 4): 

“6. * * * that, the use for which said build¬ 

ing is to be constructed and used would not in any¬ 
wise interfere with the peaceful enjoyment of all sur¬ 
rounding property-owners and occupants of all sur¬ 
rounding houses and dwellings, or would in anywise 
be injurious to the property in its vicinity or be 
subject in anywise to abatement as a nuisance, private 
or public.” 

In other words, it is essential to the right to mandamus 
in a situation such as here presented that the writ must not 
require an act which would lead to injury or be detrimental 
to the rights of neighboring property-owners. Respond¬ 
ents’ answer says (R., 9): 

“6. * * * Further answering said paragraph 

these respondents deny that the use for which said 
building is to be constructed would not in anywise 
interfere with the peaceful enjoyment of surround¬ 
ing houses and dwellings or would not in anywise 
be injurious to the property of others in its vicinity 
but say that on the contrary a large number of own- 
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era of property in the immediate vicinity of said pro¬ 
posed buildings have protested to these respondents 
against the issuance of a permit as prayed herein and 
have represented to these respondents that the grantr 
ing of such permit and the use for business purposes 
of such structure as might be erected under such 
permit would be greatly injurious to the value of 
their property and to the peaceful enjoyment and 
occupation of all of the large number of residences in 
the immediate vicinity many of which said residences 
are costly buildings and are valuable pieces of prop¬ 
erty.” 


Interveners’ answer says (R., 16, 17): 


“(5) And further answering paragraph 6 of the 
plaintiff’s petition herein, respondents deny that the 

store building is to be 




use for which the prop 
constructed and used would not in any way interfere 
with the peaceful enjoyment of all surrounding prop¬ 
erty-owners and occupants of all surrounding houses 
and dwellings, or would in anywise be injurious to the 
property in its vicinity or be subject in anywise to 
abatement as a nuisance, private or public; and on 
the contrary, these respondents say that the proposed 
store, if erected and operated, will constitute a nui¬ 
sance and a detriment and a source of special nui¬ 
sance to these respondents and each of them and to 
their residential and church property aforesaid and 
will lessen the quiet and comfortable enjoyment 
thereof and permanently depreciate the value thereof 
for residential and church purp 




“(8) And further answering said petition these 
respondents show to the court that the vacant lot 
upon which it is proposed to erect the store in ques- 
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tion is in a neighborhood completely built up with 
residence buildings surrounding said lot; that there 
is no other lot in that square that is not occupied by 
such a residence building and that the fact is, and 
it is but reasonable to presume, that persons are at 
this time in possession and occupation of said resi¬ 
dence premises whose interests will be injuriously 
affected by the erection of said store building and 
who should therefore have an opportunity to be 
heard; wherefore the remedy by mandamus does not 
lie and the writ should not issue and the petition 
should be dismissed.” 

The Supreme Court of the United States in McConnell v. 
Edmunds (supra) had before it for decision a somewhat 
analogous situation, namely, the petition for a writ of man¬ 
damus against the Commissioner of the Land Office to com¬ 
pel the issuance of a patent to certain land. The Supreme 
Court affirmed the judgment of the court below in refusing 
the writ, not only upon the ground, as here, that the is¬ 
suance of the patent by the Commissioner called for the 
exercise of the judicial functions of the officer involving 
judgment and discretion which could not be controlled by 
the writ of mandamus, but also because of the apparent 
interest of third persons not parties to the proceeding, of 
which the court took judicial notice in the following: 

“And as the premises are situated in the settled 
part of the city of Chicago, it is but reasonable to 
presume that persons are at this time in possession 
of the same premises under his title who should 
have an opportunity to defend it.^ 
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While the court in that case acted upon the sound principle 
that the discretion of the court will not be exercised to issue 
the extraordinary writ of mandamus where it appears, either 
upon the record or otherwise, that the interests of third per¬ 
sons would be affected, it is not necessary in this case for the 
court to go to the extent of taking judicial notice of this 
fact, since it appears clearly upon the record. 

Conclusion. —Upon this material and vital issue alone 
there was no error in overruling the demurrer, and there¬ 
after, when plaintiff elected to stand—thereby finally admit¬ 
ting the denials and affirmative allegations of injury, etc., 
by both answers—the court below rightly dismissed the 
petition. 

VL 

t 

Compliance by petitioner with the exemption prerequisites 
of section 5 of the Zoning Act is a material and vital issue. 

Petitioner invokes, as the very basis of her alleged right 
to a permit, the provision in said section 5— 

“That no order or regulation so adopted [by the Zon¬ 
ing Commission] shall require any change in the 
plans, construction, or designated use of (a) a build¬ 
ing * * * plans for which shall be on file with 

the Inspector of Buildings of the District of Colum¬ 
bia at the time the orders or regulations authorized 
under this act are promulgated.” 

Such an exception or exemption provision must be strictly 
construed, and to take advantage of it to erect a store in 
what is zoned as a strictly residential section, thus evading 
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the very object and spirit of the Zoning Act and regula¬ 
tions, strict compliance with the meaning and intent of the 
language must clearly appear. We recall that upon the 
state of the record in the Schwartz case this court was able 
to say: 

“The application for the permit was filed with the 
inspector on May 20, 1920.” 

Obviously the requirement that the plans be put “on file 
with the Inspector of Buildings” was not one of mere idle 
words. There was an obvious and necessary purpose, first 
of all, to make and preserve an indispensable official record. 
Then, to be filable, the plans must meet the approval of the 
Inspector of Buildings, just as that official had approved the 
plans in the Schwartz case before he accepted them for filing 
purposes. 

The law certainly does not contemplate that the inspector 
must accept for filing plans which he could not approve. 
And the kind of filing required is an actual filing (not a 
mere theoretical or constructive filing), analogous to the 
filing in the Patent Office of an application for patent, with 
which this Court is very familiar. 

In the present case the petition does not even allege, 
positively, indirectly or otherwise, that plans were ever put 
“on file with the Building Inspector,” but, on the contrary, 
it quite clearly appears that there was no such filing, and 
that, upon the refusal of a permit on the basis of Regulation 
167-A, there was no effort on the part of petitioner or any 
of her agents to file the plans. Except for the purpose of 
having a permit issue forthwith, they were not interested in 
filing the papers. It is now pretended, however, manifestly 
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as an afterthought to meet the exigencies of this case, that 
the efforts made before the Inspector of Buildings and En¬ 
gineer Commissioner, to have them forthwith issue a permit, 
constitute in legal effect such a filing with the Building 
Inspector as required by the exemption provision of the act. 
Appellant’s brief even makes the following statement (pp. 8 
and 9), wholly unjustifiable on the record before this court 
or otherwise, and implying ulterior motive and trickery on 
the part of the ex-Engineer Commissioner, to wit: 

“The then Engineer Commissioner ignored the 
positive rules of law by refusing to permit appellant 
to file her permit, by instructing the Building In¬ 
spector not to permit an application to be put on file 
and in this wise to defeat the plan, purpose, and in¬ 
tent of the law itself, and deprive the property- 
owner—the taxpayer—by such an arbitrary, un¬ 
pardonable, and unjustifiable action. 

“The motive for this arbitrary action on the part 
of the then Engineer Commissioner in refusing to 
permit the Building Inspector to accept and file the 
application for a permit is readily seen when an 
examination is made of the Zoning Act itself, for 
section 5 thereof reads thus:” 

On this point appellant’s brief, on pages 5 to 8, also 
quotes at length from the petition. We ask this court to 
carefully read the quotation, and we submit that the state¬ 
ments there made are absolutely devoid of any allegation to 
the effect that the Building Inspector, or any other official, 
was requested to and refused to accept the plans for filing 
purposes. Had there been any real basis for such an allega¬ 
tion, it could have been positively and clearly stated in the 
petition in a few words. 
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In the Schwartz case there was apparently no difficulty in 
having the Building Inspector examine the plans as to 
structural compliance witht the structural requirements, and 
having found them satisfactory on that point, then to accept 
the plans for filing purposes and file them, although permit 
was refused for the same reason (Bldg. Reg., Sec. 167-A) as 
in the present case. It is, therefore, highly improbable that 
he refused to do likewise as to petitioner herein, and hence 
her inability to so affirmatively and positively allege in her 
petition. The court below was correct in saying: 

“In the Schwartz case it was alleged that the appli¬ 
cation for a permit with the plans and specifications 
w T ere filed with the Building Inspector. There is no 
allegation to that effect here, nor is it alleged that 
leave to file an application and plans was refused; so 
section 5 of the Zoning Law does not protect the re¬ 
lator. The Commissioners of the District no longer 
have any power in the premises.” 

The failure of sufficient allegation on this point alone is 
fatal to the petition and supports dismissal thereof. 

But assuming (while denying) sufficiency of allegation in 
the petition, the answers join issue on this material and 
vital matter and at least put plaintiff to proof. See para¬ 
graphs 3 and 4 of respondents’ answer (R., 89); also para¬ 
graphs 3 and 4 of interveners’ answer (R., 15, 16), as 
follows: 

“(3.) Further answering, these respondents say 
that the following provisions of section 5 of the Act 
of Congress approved March 1, 1920, known as the 
Zoning Law, which provisions are quoted in the peti¬ 
tion herein to wit: * * * .do.not apply to and 
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exempt the plaintiff herein with respect to her pro¬ 
posed store building in question, because prior to the 
time of promulgation of the orders and regulations 
authorized under said Zoning Law neither said plain¬ 
tiff, Maie H. Williams, nor any one else acting in 
her behalf, had obtained from the Inspector of Build¬ 
ings or any other official of the District of Columbia 
the issuance of a permit for the erection of said pro¬ 
posed store building on the lot in question, or had 
placed ‘on file with the Inspector of Buildings of the 
District of Columbia’ any application, request, or 
demand for the issuance of such a permit, or had per¬ 
formed any other act or acts constituting in fact and 
in effect such a filing of plans as specified in the above 
quoted portion of section 5 of the Zoning Law, or had 
otherwise complied with the exemption provisions of 
said law; wherefore the issuance of a permit for the 
erection of said proposed store building was, and is 
now, prohibited by the aforesaid Zoning Law T and the 
regulations or orders enacted thereunder and now in 
force. 

“(4.) Further answering, these respondents say 
on information and belief that following the refusal 
of a permit, as recited in the petition herein, and up 
to the time the orders or regulations authorized under 
the aforesaid Zoning Law were promulgated, the 
plaintiff, Maie H. Williams, and those persons who 
had acted in her behalf, acquiesced in and continued 
to acquiesce in said refusal of a permit and made no 
effort whatever to effect the filing of an application 
for a permit, or to effect the filing of the plans in 
support thereof, or to compel the Building Inspector, 
or the Commissioners of the District of Columbia, to 
receive and to file the same, and that neither said 
Inspector of Buildings nor any other official of the 





District of Columbia, prior to the time the orders or 
regulations authorized under the Zoning Law were 
promulgated or at any time since, ever refused a re¬ 
quest of plaintiff or in her behalf to place on file with 
the Inspector of Buildings of the District of Colum¬ 
bia an application for or plans for the said store 

building in question.” 

« 

On the issue made by the answers as to filing of the plans 
the demurrers were properly overruled. 

VII. 

There was no error in permitting the intervention. 

This court might well take judicial notice of the adverse 
and injurious effect a store on the lot in question would 
have upon the neighboring residential property. However, 
the answer of the original respondents and also that of in¬ 
terveners contain denials of allegations in the petition on 
non-injury and also make affirmative allegations of injury, 
etc., as hereinbefore set forth. Therefore, upon the admis¬ 
sions by demurrer of such material allegations of the answers, 
there remains only the question whether neighboring prop¬ 
erty-owners, whose property and right would thus admittedly 
be injured, have the right to intervene which has been 
granted them by the court below. The record shows (R., 
14,15) that of the eight named interveners, six of them own 
lots with residences thereon in the very square 2532 in which 
the site of the proposed store is located, the lot of one of the 
six being abutted by plaintiff’s lot in question. St. Mar¬ 
garet’s Church property, about a hundred feet from plain¬ 
tiff’s lot, is also represented by the vestry of that parish. 
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That such owners of adjacent property who would be af¬ 
fected by the issuance of this permit to build a store build¬ 
ing in the purely residential neighborhood in question are 
proper parties and were properly permitted to intervene is 
amply supported by the following authorities quoted from 
digests: 

“An alternative writ of mandamus will not issue to 
compel the Superintendent of Buildings to enforce 
the provisions of Building Code, section 105, requir¬ 
ing the use by builders of fireproof materials in cer¬ 
tain instances, where the buildings alleged to violate 
the section are substantially completed, and the own¬ 
ers are not made parties to the proceeding and given 
an opportunity to be heard. People v. Stewart, 78 
N. Y. S., 1054; 77 App. Div., 181.” 

“In an action to procure a peremptory writ of 
mandamus against a water master compelling him to 
distribute water from a different stream than that 
named in the decree under which he was making 
distribution, all parties to be affected are necessary 
parties. Stethem v. Skinner, 82 P., 451; 11 Idaho, 
374.” 

“A writ of mandamus will not be awarded to com¬ 
pel the Commissioner of the General Land Office to 
issue a patent, where there is an adverse claimant to 
the land, who is not a party to the proceeding. 
Chappell v. Rogan, 62 S. E., 539; 94 Texas, 492.” 

“Persons occupying a street under contract with a 
city are necessary parties to mandamus proceedings 
by abutting property-ow ? ners to remove obstructions. 
Gibbs v. Ashford, 66 S. W., 858; 27 Civ. App., 629.” 

“The constitutionality of a charter, which exempts 
the inhabitants of a town from certain taxes, will not 
be determined in a mandamus proceeding to compel 
a county treasurer to collect such taxes, when the 
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taxpayers whose •:rights are affected -have not been 
made .parties -to sueh proceeding. Supervisors of 
Nottoway County v. Powell, 29 S. E.,. 682; 95 Va., 
635.” 

U. S. ex rel. Murray McConnell u. James M. 

Edmunds, 5 Wallace, 563; 18 L. IScL, 692. 

State u. Richards, 39 So., 152; 50 Fla., 284. 

“If,, after the filing of such a petition, nny. person 
other than the original defendant shall appear to the 
court to have or claim any right or interest in the 
subject-matter, such person may be made a defendant 
* * * and appear and plead, * * ' * in the 

same manner as if he had been made defendant to 
the original petition. Relator applied for mandamus 
commanding the commissioner of public works of a 
city to remove from a public street certain switch 
tracks which had been ordered removed by the city 
council. The tenant of certain buildings on the 
street, a dealer in wholesale grain and other produce, 
claimed that the delivery of such products in car¬ 
load lots over such tracks at said premises was essen¬ 
tial to the carrying on of his business, and that the 
same would be irreparably injured, and the value of 
his lease destroyed by the removal of the tracks. 
Held, that he was properly permitted to become a 
party defendant. People v. Blocki, 67 N. E., 809; 
203 Ill., 363.” 

Merrill on Mandamus (T. II. Flood & Co., Chicago, 
1892),says: 

“83. Discretion used in protecting the rights of 
third parties. —The courts are very reluctant to grant 
this writ, when it may injuriously affect the rights 
of third parties who are not before the court, and 
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for that reason have often refused it. It has been 
refused when the granting thereof might involve 
such third parties in difficulties and hardships, or 
might give advantages over them, which might em¬ 
barrass them in suits growing out of the question. 
* * * A mandamus to compel a board of public 

works to vacate their approval of a plat of certain 
ground in a city was refused because the makers of 
the plat, and the persons who were proved to have 
bought lots as established by that plat, were not before 
the court” (p. 93). 

“242. Can third parties be subsequently brought 
in as relators or respondents? —Whether after man¬ 
damus proceedings have been instituted other per¬ 
sons can be made parties thereto, either at their own 
request, or by order of court on suggestion or at its 
own motion, is a question which has often been con¬ 
sidered by the courts. Some courts have denied the 
propriety of such proceedings, claiming that the only 
parties to a mandamus proceeding are the relator, 
who claims to be entitled to the performance by 
an officer of some duty imposed on him by law and 
' the officer who refuses to perform such duty * * 

(pp. 3034). 

“242a. Subject continued. —There are, however, so 
many decisions that a third party, whose interests are 
affected by the proceedings, may be brought into 
them as a respondent, that such may be considered to 
be the general rule * * *” (p. 305). 

“243. Third persons interested should be allowed 
to intervene or should be made parties. —It would 
seem to be but proper for the relator in the first in¬ 
stance to make a third person a party to the man¬ 
damus proceedings, as a respondent therein, in all 
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cases where he has such interests in the matter that 
the court upon application will order that he be made 
a party. Furthermore, for the enlightenment of the 
court and the furtherance of justice, it is desirable 
the the party representing the adverse interest should 
be a party to the proceedings, especially as the officer, 
who is the actual respondent, is often indifferent on 
the subject * * *” (pp. 307-308). 

While many of the decisions are by State courts and the 
principles applied may in many instances have had the 
added support of State laws dealing with intervention in 
mandamus cases, if such State laws were the only support for 
the principles recited, certainly the author would have so 
stated in his text. Furthermore, it is to be remembered 
that the Code of the District of Columbia expressly permits 
equitable defenses in suits at law. 

D. C. Code, Sec. 1535-c. 

Plews vs. Burrage, 274 Fed., 881. 

This alone answers and refutes the main contention of 
applicant’s brief, that there is no right to intervene because 
“a mandamus proceeding is in the nature of a suit at common 
law, and thus in our jurisdiction it proceeds upon the theory 
that the party’s rights are adequate and complete at law.” 

The court is not bound to take the case as petitioner pre¬ 
sents it. It should consider the interest of third persons 
and the applicant’s conduct in determining whether or not 
the writ shall go, for the issuing of the writ is discretionary 
with the court, which discretion is to be exercised on equit¬ 
able principles (25 Cyc., p. 144). 

Inasmuch as the legal right of petitioner to the perform¬ 
ance of the particular act which is sought to be compelled 


must be clear and complete ( U . S. vj Root, 22 App. Cases 
D. C., 419; U. S. v. Bayard, 5 Mackey, 428) mandamus 
will not issue to enforce a right which is in substantial 
dispute or as to which a substantial doubt exists (26 Cyc., 
pp. 149, 151, 153), and therefore the court should certainly 
have before it, through the formal intervention of interested 
third parties, all of the relevant facts and circumstances by 
which that discretion should be governed. 

In the Schwartz case, permission given a neighboring 
property-owner (Mabel H. Simon) to intervene, though 
assigned as error, was not disapproved in the decision of this 
court. 

Upon this phase of the case the petitioner is impaled 
upon one or the other horn of this dilemma. 

(A) If, on the one hand, such third parties in interest 
are entitled to intervene and be made parties respondent, 
as was permitted by the court below, then their answer to the 
petition, which is in the record, squarely raises vital issues 
of fact, accompanied by distinct averments that the petitioner 
was not the owner of the property in question at the time 
the application was attempted to be made; that no applica¬ 
tion, accompanied by plans and specifications, was filed with 
the Building Inspector by the petitioner (which was a pre¬ 
requisite to the granting of the permit, in any event), and 
that the proposed store would be injurious, etc. Inasmuch 
as the petitioner has elected to stand on her demurrer to 
that answer, such averments, being well pleaded, are ad¬ 
mitted by the demurrer and are fatal to petitioner’s, cause 
. of: action. 
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(B) On the other hand, if there is any force in the con¬ 
tention of the petitioner that in a mandamus proceeding in 
this jurisdiction third parties having such an interest as 
appears here are not entitled to intervene or to be parties 
respondent, because of the technical character of the pro¬ 
ceeding, then, a fortiori, it is not a proper case or mandamus. 

U. S. ex rel . Murray McConnell v. James H. Ed¬ 
munds, 5 Wallace, 563; 18 L. Ed., 692. 

State v. Richards, 39 So., 152; 50 Fla., 284. 

VIII. 

If in the Schwartz case the United States Supreme Court 
holds Building Regulation 167 -A to have been a valid regu¬ 
lation and not repealed until August 30, 1920, when the 
rgulations of the Zoning Commission went into effect , then 
plaintiff’s admitted non-compliance with said Regulation 
167-A bars a permit to her under the exemption provisions 
of the Zoning Act. 

4 

On this point we disagree with the contention of appel¬ 
lant’s brief, that she is entitled to permit under section 5 of 
the Zoning Act, irrespective of whether Regulation 167-A 
was valid or invalid. 

Certainly, when section 5 of the Zoning Act exempts 
buildings “plans for which shall be on file with the Inspector 
of Buildings of the District of Columbia at the time the 
orders or regulations authorized under the act are promul¬ 
gated,” it did not mean to exempt, and that there could be 
filed, any plans for any kind, height, and use of building, 
or that such plans as were submitted for filing must not con¬ 
form to the requirements of building regulations then legally 

5 r 




in force. To construe said section of the Zoning Act as ex¬ 
cluding, as to plans filed, the application of all valid build¬ 
ing regulations then in force would lead to an absurdity, to 
wit, that any kind of a building for any use (regardless of 
building regulations) could be constructed under said exemp¬ 
tion provision. 

Hence, if the Supreme Court decides that the repealing 
section of the Zoning Act did not take effect until the regu¬ 
lations enacted under said act went into effect, on August 
30,1921, and on that point reverses the decision of this court, 
it would follow that the Commissioners had the power to 
make and enforce said Regulation 167-A, relating to use of 
buildings, until it was repealed (or rather superseded by 
zoning regulations imposing “greater restriction” with re¬ 
spect to use), and that said Regulation 167-A stood, as did 
other building regulations (such as those concerning struc¬ 
tural requirements, plumbing, ventilation, etc.), as one to be 
complied with to bring an application for permit within, 
and entitle it to filing under, the exemption provisions of 
section 5 of the Zoning Act. In other words, in that situa¬ 
tion, to bring herself within said exemption provisions, 
plaintiff would have to show that, prior to the “time the 
orders or regulations authorized under this (Zoning) act 
are promulgated,” she had filed with the Building Inspector 
not only plans meeting the requirements then in force as to 
structure, plumbing, etc., but plans accompanied by (filed 
with) “the written consent of the owners of three-fourths 
of the property within 200 feet of the site of the proposed 
establishment,” as required by Regulation 167-A. The 
petition itself admits failure of efforts to obtain such written 
consent, after Commissioner Kutz advised the obtainment 
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thereof, and if the Supreme Court sustains the authority of 
the Commissioners to enact Regulation 167-A, it would 
follow that respondents were absolutely right in their advice 
that no permit could issue in the absence of compliance with 
that regulation. There would be not only an exercise of 
discretion, but a correct exercise thereof, eliminating any 
possible ground for writ of mandamus. A writ of mandamus 
would not now lie to compel respondents to issue a permit 
which they properly and legally refused at the times they 
were solicited to issue it. 

Since the Supreme Court has thus taken before it for 
decision, in the Schwartz case, a question thus vital to plain¬ 
tiff’s alleged right in this case, and which, if decided in favor 
of Regulation 167-A, would be a complete defense to this 
case, the following is included in interveners’ answer (R., 
16): 

“(4.) And, further answering, these respondents 
say that the United States Supreme Court having by 
writ of error in what is known as the Schwartz case 
(referred to in paragraph 8 of the answer of the 
original respondents herein) taken up that case for 
review of the decision of the Court of Appeals of the 
District of Columbia, holding invalid section 167a 
of the building regulations, upon which section the 
original respondents herein refused the permit sought 
by plaintiff herein, this court, as a matter of comity 
and out of respect for the pendency of that question 
before the U. S. Supreme Court, should forthwith 
stay and suspend all proceedings in this cause to await 
the decision of said United States Supreme Court in 
said Schwartz case.” 

See also paragraph 8 of respondents’ answer 
(R., 10). 
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In no event should plaintiff receive a permit until the 
Supreme Court decides the Schwartz case. 

On the point that the repealing of section 11 of the Zoning 
Act was not intended to take effect on March 1, 1920 (as 
held by this court in the Schwartz case), or at least was not 
intended to prohibit the Commissioners from making a 
regulation such as 167-A after March 1, 1920, and prior to 
August 30, 1920, we call attention to section 10 of said act, 
and particularly to the concluding paragraph thereof, to wit: 

“Sec. 10. That the Commissioners of the District 
of Columbia shall enforce the provisions of this act 
and the orders and regulations adopted by said 
Zoning Commission under the authority thereof, and 
nothing herein contained shall be construed to limit 
the authority of the Commissioners of the District of 
Columbia to make municipal regulations as hereto¬ 
fore: Provided, That such regulations are not incon¬ 
sistent with the provisions of the law and the orders 
and regulations made thereunder. In interpreting 
and applying the provisions of this act and of the 
orders and regulations made thereunder, they shall 
be held to be the minimum requirements for the pro¬ 
motion of the public health, safety, comfort, con¬ 
venience, and general welfare. This act shall not 
abrogate or annul any easements, covenants, or other 
agreements between parties: Provided, however, That 
as to all future building construction or use of 
premises where this act or any orders or regulations 
adopted under the authority thereof impose a greater 
restriction upon the use of buildings or premises or 
upon height of building, or requires larger open 
spaces than are imposed or required by existing law, 
regulations, or permits, or by such easements, cove¬ 
nants, or agreements, the provisions of this act and 
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of the orders and regulations made thereunder shall 
control.” 

If all prior regulations concerning use of buildings, or the 
power of the Commissioners to enact regulations concerning 
use, were repealed as of date March 1, 1920 (rather than 
when the new regulations came into force, August 30,1920), 
why was it provided in section 10, just quoted, that when 
the “orders or regulations adopted under the authority” of 
the Zoning Act “shall impose greater restriction upon the 
use of buildings or premises * * * than are imposed 

or required by existing law, regulations, or permits, * * * 

the provisions of this act and of the orders and regulations 
made thereunder shall control”? If the repealing clause 
repealed on March 1, 1920, the Commissioners’ power to 
make regulatoins as to use, for the same reasons it repealed 
all regulations standing at that date concerning use. Yet 
that would preclude and be absolutely inconsistent with the 
condition contemplated and provided for in section 10 of a 
regulation under the Zoning Law as to use, and, going into 
effect within six months from March 1, 1920, that would be 
more stringent or impose greater restrictions “than are im¬ 
posed by existing law, regulations, or permits,” meaning 
then existing (i. e., when the new regulations went into 
effect, August 30, 1921). If prior regulations or laws as to 
use had been repealed March 1, 1920, how could there be, 
on August 30, 1920, any “existing law, regulations” relating 
to use? Thus the act itself clearly shows that its repealing 
section was not to take effect March 1, 1920. Under Regu¬ 
lation 167-A it was possible to build a store with the consent 
of three-fourths of property-owners within 200 feet of the 
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site. The zoning regulations imposed “greater restriction,” 
making it impossible to build a store in a residential zone, 
even with the consent of owners of three-fourths of the 
property within two hundred feet. We contend that, 
within the clear meaning of section 10 of the act, Regulation 
167-A remained in force until it was, in effect, superseded 
on August 30, 1920, by the more stringent zoning regula¬ 
tions applying to use of premises. 

IX. 

Misjoinder of Parties Respondent. 

As before stated, the Inspector of Buildings is alone 
charged with the duty and authority of issuing permits. 
There is no statute authorizing or empowering the Com¬ 
missioners to issue permits for the erection of buildings in 
the District of Columbia. That duty is not laid upon them, 
and counsel for the petitioner cites no case upholding the 
theory of the pleader in naming the then Commissioners as 
codefendants with the Inspector of Buildings. The original 
petition, naming the Commissioners as parties, is improper. 
The petition appears, also, to be improperly entitled, in that 
the petitioner brings the proceeding, not upon the relation 
of the United States, but entirely in her own name. 

The case of U. S. ex rel. Strasburger v. The Commissioners 
of the District of Columbia, 5 Mackey (1887, D. C. Re¬ 
ports), 389, was a mandamus suit, brought to compel the 
Commissioners to issue to plaintiff a permit to repair and 
reconstruct a building in the District, and also to transfer a 
license for a theater. The relator had failed to comply 
with a local regulation which required, as a condition pre- 
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cedent to the issue of a permit, that a majority of the resi¬ 
dents in the square, and of those in the opposite square, 
fronting the designated place, should signify their approba¬ 
tion of the application. The regulation was held valid. 

Speaking to the point that the Commissioners were not 
the proper defendants, the court, at page 391, said: 

“An objection was made in argument on the part 
of the defendant to the form of this application, 
which it is not (sic) necessary to consider; but it is 
proper that we should notice a substantial error in 
the procedure which would prevent us, in any event, 
from granting this application in its present form. 

“By the regulations and laws governing this Dis¬ 
trict, there is no question that the only person au¬ 
thorized to issue a building permit is the Inspector 
of Buildings; and he was the official to whom the 
application was made in the first instance. The 
Commissioners have no function of that sort. It is 
equally clear that the only officer authorized to issue 
a license is the register.” 

Continuing, in the Strasburger case, the court said (p. 
391): 

“Here, then, is an application, by a proceeding for 
a mandamus, which (except where it has been changed 
by statute, and there has been no change here) is 
one regulated with great strictness at the common 
law, calling on this court to order the Commissioners 
of the District to perform two distinct acts, neither of 
which they have legally the power to perform. 

“It is not necessary to cite further authority as to 
the law upon this point than the decision of the Su¬ 
preme Court of the United States in Ex parte Row¬ 
land, 104 U. S., 604.” 
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In the Rowland case the court said that certain officers 
cannot be required by mandamus to compel another officer 
to do his duty, if, without their intervention, the moving 
party can himself accomplish the same result. The court 
quoted, approvingly, from Reg. v. Mayor of Derby, 2 Salk., 
436: “It is absurd that the writ should be directed to one 
person to command another.” 

For each and all of the reasons hereinbefore set forth, the 
action of the lower court should be affirmed. 

Respectfully submitted, . 
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